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PREFACE. 



The object of this volome is to make the vast body of Statutory 
Law that has been enacted since the 1907 Code, together with the 
interpretation of this new law, as well as the old, aecesBible. 

Beginning with the first Section of the Code and taking up each 
Section consecutively, where there has been a judicial constraction, 
or where it has been amended or repealed, the Section is given with 
notes under it showing the interpretation or legislative action. This 
brings the Code down to date. Take a given Section of the Code 
and torn to this volume. Yon get the late judicial interpretation, 
if any, and find out whether there has been any legislation affecting 
the Section. Those Sections are omitted that remain as they are in 
the 1907 Code, and that have had no new judicial construction. The 
Constitution, and the various Acts of the Legislatore, have been 
treated in the same way in their order. So have the various rules 
of the Courts. 

The work is intended strictly as a reference work, and not as an 
authority. Since it is often impossible to put in small space a propo- 
sition of law, as in these annotations, and since in transcribing, the 
shade of meaning is often changed and not detected, it is always 
best in a work like this to let it lead to the original source of in- 
formation instead of relying on the notes. 

With the hope that it may be of aid to the bar and the public, it is 
respectfully submitted. 

J. D. AOUPF. 
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Supplemeat to the Code of Alabama. 



Tbia Supplement to the 1907 Code of Alabama is so arranged t^t 
Trith little reference the state of the Statntorj Law can he readily 
seen. The Code of 1907 is taken as a hasis. Beginning with the first 
Section, each Section is taken ap in its order that has been either 
construed, or amended, or repealed. Those Sections that have not 
been construed or changed b; direct legislation are omitted. The 
legislative action, if any, is indicated, and in a brief way the sub- 
stance of the decision construing the Section is set out and the case 
cited. The Alabama Supreme Court Beports, the Alabama Appellate 
Court Keports and the Southern Reporter have all been cited. The 
Constitution and the various Acts of the Legislature since the 1907 
Code, and the Bules of Practice, have been treated in the same way 
in their order. 

To get some idea of the needs of the work, reference is had to the 
following facts; It is a well-known fact that the Code of 1907 made 
a great many changes in the Statutory Law. These changes have 
since received many interpretations by our Courts of last resort. 
But the reanlt has never been compiled until now. Since the Code 
of 1907 there have been more substantial changes made in oar 
Statutory Law than in any other period of fifty years of our 
history. The changes have effected nearly every branch of our law. 
Up to now the Courts' interpretation of these changes have not been 
made readily accessible. 

Taking into account the changes made in the 1907 Code, and the 
legislation since, our Statutory Law has been largely revolutionized. 
There is hardly a subject that has not been changed in some way. 

During this period nearly one third of the entire ease law of the 
State has been handed down and published. A large part of this 
case law has been devoted to construing this new legislation. 

It is imperative that this all be gotten together so that one can 
really find oat what the law is. That has been attempted in this 
volume. 
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Supplement to Code of Alabama. 



Saotion 1. 

Does not effect mstmments not required to be in writing, PentoH 
V. "WilliamB, 150 Ala., 153 ; 40 So., 211. 

Person inclades municipality. City of Anderson v. Ivey, 151 Ala., 
392; 44 So., 48. 

Stockholder in a corporation may be a legal Hubacribing -witness 
to a mortage to the Company. Morris t. Bank of Attalla, 153 Ala., 
352; 45 So., 219. 

But in case of death such witness might be not allowed to testify. 

Definitions confined to expressions used in the Code and are not 
intended to define them as used in instruments unless the ezecutiona 
of the instrument is regulated by the Code. Hence the execution of 
notes and other instruments not regulated by the Code bat by the 
common law. McCowan y. Collins, 154 Ala., 299 ; 46 So., 226 ; Jack- 
son et al. V. Tribble, 156 Ala., 480; 47 So., 310. 

Insane person includes all persons of unsound mind. Pritchard 
et al. V. Fowler et al., 171 Ala., 662; 50 So., 147. 

When testatrix cannot write, both witnesses must write their 
names. Dawkins v. Dawkins et al., 179 Ala., 666 ; 60 So., 289. 

Writing includes writing with a typewriter. Carter v. T. C. I- & 
B. B. Co., 180 Ala., 367; 61 So., 65. 

Application of "singular" and "plural" to number of votes neces- 
sary to carry a constitutional amendment holding that where several 
amendments were submitted that the number of votes oast for par- 
ticular amendment, and not the number cast for all the amendments 
is the number to govern. Harris v. Walker, Supt. of Banks, 74 So., 
40. 

Sections. 

"Personal property," inclades mortgages, and they are subjects 
of lareney. Shannon v. Sims, 146 Ala., 673; 40 So., 574. 

"Things in action" includes insurance policy, which may be set 
apart as exempted personal property. McLean et al. v. Martin et al., 
155Ala., 208;45So., 259. 

An indictment charging the taking of clearinghouse certificatea 
BufBciently alleges the taking of property which is the subject of 
larceny. Johnson v. State, 159 Ala., 113 ; 48 So., 792. 

A dog is not stock, but is included in the term "other property" 
as used in Section 5476 of the Code. Selma S. & S. Ry. Co. v. Mar- 
tain, 2 Ala., 537 ; 56 So., 601. 

Sections. 

Amended, Acts 1911, page 629. Section 10. 

SecOrailO. 

Section 6733 of the Code repeals all local laws in conflict therewith 
regardless of Section 10. State v. Spurlock, 159 Ala., 122 ; So., 849. 

Bight of Appeal within a year from judgment entered before tie 
new Code, is not affected by the new Code. 159 Ala., 453 ; 48 So., 
785. 

Does not apply to Acts subsequent to the Code. 75 So., 282 ; Floyd 
V. Wilson, 171 Ala., 139 ; 54 So., 528. 
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2 SUPPLBBIENT TO CODE OF ALABAMA. 

Acts 1909, page 174, re-eBtablishiug the Code did not repeat the 
Camichael Bill. 171 Ala., 572; 64 So., 688. 

Section 383 of the Code of 1907 does not affect the right of a party 
in possession where deed was made before the Code went into effect. 
Grant et al. v. Nations, 172 Ala., 83 ; 55 So., 310. 

Local laws were sot affected by the adoption of the Code. Bran- 
don, Auditor, v. Askew, Sol, 172 Ala., 160 ; 54 So., 605. 

The second adoption of the Code did not repeal the general laws 
passed between it and the first adopting. State v. Lamar, 178 Ala., 
77 ; 59 So., 473 ; Theo. Poull & Co. v. Poy-Hays Construction Com- 
pany, 159 Ala., 453; 48 So., 785. 

The operation of Section 5329 of the Code is not hindered by this 
section in causes begun before the 1907 Code. Western By. of Ala. 
V. Hart et al., 160 Ala., 599; 49 So., 371. 

This section protects possessor under Section 1530 of the Code of 
1896. Carr v. MUler, 161 Ala., 658; 49 So., 802. 

This section protects the right of appeal given imder Code of 1896. 
within twelve months. Montgomery-Moore Mfg. Co. t, Leith, 162 
Ala., 246; 50 So., 210. 

The Code of 1896 govema as to the time of signing bills of excep- 
tion where judgment was rendered before the Code went into effect. 
Jones V. Jones, 162 Ala., 287 ; 50 So., 310. 

Section 5476 as to the burden of proof is in effect as to cases when 
the injury occurred prior to the Code. Son. By. Co. t. Pennly, 164 
Ala., 188; 51 So., 392. 

"Defense" has reference to substance and not to form. Skains v. 
Barnes, 168 Ala., 426; 53 So., 268. 

Amendments allowed under new Code are applicable to oases eom- 
menced before the Code. Floyd v. Wilson, 171 Ala., 139 ; 54 So., 528. 

Section U. 

Applied in reckoning time for appeal. Boyett et aL t. Frankfort 
Chair Co., 152 Ala., 317; 44 So., 546. 

Applied in counting time of calling special term of Conrt. Biehter 
V. State, 156 Ala., 127; 47 So., 163. 

When notice is served on the 28th to appear on the 30th at 8 
o'clock there has been two days' notice. Chancey v. State, 170 Ala., 
83; 54 So., 522. 

Applied as to default judgment where term expired on Sunday 
and defaolt taken on following Monday. Garvellft v. Bemhen Dis- 
tilling Co., 13 App., 458 ; 69 So., 241. 

Applied to time for signing bill of exceptions. Stewart v. Keller, 
73 So., 89. 

Beotion 34. 
How statute regulates cotton seed meal. Imperial Cotton Seed Oil 
Co. T. Shanks, 177 Ala., 522 ; 58 So., 390 ; State v. Lamar, 5 App., 269 ; 
59 So., 737 ; State v. Lamar, 178 Ala., 77 ; 59 So., 473. 

S«etlon26. 

Certificate held not admissable. Planters C. & C. Co. v. Costillow, 
10 App., 385; 64 So., 473. 
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SUPPLEMENT TO CODE OF ALABAMA. 3 

Section 28. 
DoeB not apply to the sale of cotton aeed meal. 177 Ala., 522 ; 58 
So., 390. 

Section 29. 
Amended, Acts 1911, page 365, Section 2. 

Section 32. 

Amended, Acts 1911, page 365, Section 3. 

It is a complete defense to suit on notes for fertilizer, that it was 
not tagged. Ala. Nat. Bank t. C. C. Parker & Co., 153 Ala., 598; 45 
So., 161. 

Foreign corporation must comply with this statate. Padgett V. 
Gulf Port Pet. Co., 11 App., 366; 66 So., 866. 

Section 4S. 
Amended, Acts 1915, page 646. 

Section 44 

Weight to be given as evidence. Chilton Warehouse & lifg. Go. v. 
Lewis, 3 App., 464; 57 So., 100. 

Section 4S. 

See 177 Ala., 522; 58 So., 390; 178 Ala., 77; 59 So., 473. 

Section 60. 

Amended, Acts 1911, page 627. 

Section 61. 

Amended, Acts 1911, page 627. 

Section 67. 

Amended, Acta Alabama, 1911, page 627. 

Section 113. 

Repealed, Acta Alabama, 1915, page 76. 
Repealed, Acts Alabama, 1915, page 78. 

Section 114. 
Repealed, Acts Alabama, 1915, page 76. 
Repealed, Acts Alabama, 1915, page 78. 

Section 110. 
Repealed, Acts Alabama, 1915, page 76. 
Repealed, Acts Alabama, 1915, page 78. 



Repealed, Acts Alabama, 1915, page 76. 
Repealed, Acts Alabama, 1915, page 78. 

Section 118. 
Repealed, Acta Alabama, 1915, page 76. 
Repealed, Acts Alabama, 1915, page 78. 
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I SUPPLEUBNT TO CODE OF *1.*T1AMA , 

Soction 119. 

Repealed, Acta Alabama, 1915, page 76. 
Repealed, Acts Alabama, 1915, page 78. 



Bepealed, Acts Alabama, 1915, page 76. 
Ilepealed, Acta Alabama, 1915, page 78. 

Seotioiil34. 

Applied in, Houston Comity v. Henry County, 157 Ala., 246 ; 47 
So., 710; 162 Ala., 488; 50 So., 311. 

Section 125. 

See notes Section 124. 

Section 127. 

See notes Section 124. 

Section 128. 

Each comity has jmisdietion over the Tennessee River. Patterson 
V. State, 146 Ala., 39; 41 So., 157. 

Applies to offenses committed on river, bnt not on an island that 
belongs to one of the comities. Patterson v. State, 156 Ala., 62 ; 47 
So., 52. 

Section 181. 

For powers of board in building coortboujse, see Board of Bev. 
Covington Co. v. Merill, 193 Ala., 521 ; 69 So., 971. 

In all matters under this section the commissioners exercise dis- 
cretion which cannot be controlled in the absence of fraud, etc. 
Meeks v. Bynnm et al., 156 Ala., 231 ; 48 So., 489. 

As to how affected by Section 224 of Constitution, see Gunter et 
al T. Hackworth, 182 Ala., 205; 62 So., 101. 

Section 182. 

It is the duty of the sheriff to exclude intruders, both from the 
courthouse and jail. State, Ex Bel., Garber, Attomey-Qeneral v, 
Oazalas, Sheriff, 162 Ala., 210; 50 So., 296. 

Section 183. 

Amended, Acts 1915, page 544. See note to Section 128. 

Section 184. 

Amended, Acts 1915, page 210. 

When tiie tax is levied it is not rendered invalid by the clerk re- 
cording the action in vacation. Adams, Tax Collector et al. So. By. 
Co., 176 Ala., 320; 58 So., 397. 

Court of county commissionerB cannot appropriate money to high 
school. 158 Ala., 311 ; 48 So., 55. 

Section 140. 

A tax levy for a number of years to build a comibouse, held void 
because it aggregated more than the constitutional limit. Hogan v. 
The County CommiBsioner of Limestone County, 160 Ala,, 544; 49 



dbyGoogIc 



SUPPIJlllENT TO CODE OF ALABAMA. 5 

Section 146. 

The coroner of J«£F«raon County is not entitled to have his aeeoast 
paid till properly presented to the county board. Miller, Treasurer, 
V. State, ex rel., Parris, Coroner, 145 Ala., 494; 39 So., 658. 

When claim allowed mandamus is the remedy to force the issuance 
of a warrant. Smith t. McCutohens, Judge, 116 Ala., 455 ; 41 So., 
619. 

Certain obligations of Mobile County under special law not within 
the Statutes. State, ex rel. City of Mobile, v. Board B. & R. Com. 
of Mobile County, 180 Ala., 514; 61 So., 814. 

Section 147. 

See notes to Section 147. 



Claims as to constitutional limitation. Brown, Treasurer, v. Gay 
Padgett Hdy. Co., 188 Ala., 423 ; 66 So., 161. 

Section 108. 

Bonds may issue to retire other bonds. Powell v. Com. C. Madison 
County, 166 Ala., 331 ; 51 So., 946. 

Statute to be liberally construed. Statute includes repairing and 
improving by implication. Thomas v. Court of Co, Com., et al., 184 
Ala.,28;63So.,87. 

Section 160. 

The first publication in a newspaper need not be thirty days before 
the election. Three weeks publication being sufficient. Heam t. 
Court of Co. Com. Blount County, 182 Ala., 392 ; 62 So., 533. 

Character of bonds to be stated in the notice, but are not required 
to be stated on the ballot, Thompson v. Court of Co, Com. et aL, 184 
Ala., 28; 63 So., 87. 

Section 161, 

See note Section 160. 

Section 176. 

Formality of filing petition, and for withdrawing names from 
petitions when filed. Discretion of Governor in granting petition. 
State, ex rel.. Brown v. Borter et al., 145 Ala., 541 ; 40 So., 144. 

A majority of those voting sufficient. Act does not violate Section 
190 of the Constitution. Ex parte. Bud Owners, 148 Ala., 402; 42 
So., 676. 

The act from which this section is taken is constitutional. Com. 
Court of Washington Coun^ v. State, ez reL, Bowling et al., 151 
Ala., 561 ; 44 So., 465. 

Section 179. 

See first note Section 175. 

Section 206. 

Discretion of Governor discnssed in Armstrong et al. v. O'Neal, 
Governor, 176 Ala., 611; 58 So., 268. 



If Treasurer delegates the keeping of money to another who 
makes way vrith it, be cannot enforce his demands, because it was 
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6 SUPPLEMENT TO CODE OF ALABAMA. 

illegal and agaiiiBt public polic? to so delegate. Ellis t. Balaon, 177 
AJa., 313; 58 So., 193. See notes to Section 131. 



Where salary ia fixed by Connty Conimissioner under this section, 
it cannot be decreased or diminished during the term of office. 
Morgan County v. Fidelity and Deposit Co., 77 So., 233. 

Section 290. 

This section is a substantial reiteration of Section 178 of the Con- 
stitution. Sellers v. Com. Court of Geneva County, 165 Ala., 338; 
51 So., 795. 

Persons who have not perfected naturalization since Constitution 
of 1901 not entitled to register and vote. Qardina v. Board of Reg. 
Jefferson County, 160 Ala., 155; 48 So., 788. 

Section 391. 

See note to Section 290. 

Section 388. 

See note to Section 290. 

Section 306. 

Has reference to original registration. Sellers t. Conuniasioners 
Court Geneva County, 165 Ala., 338 ; 51 So., 795. 

Section S13. 

See note to Section 290. 



Persons who change residence most re-register. Shepherd v. 
Sartain, 185 Ala., 439; 64 So., 57. 



Does not have the effect of changing J. P. District. Schutte v. 
Wilke, 167 Ala., 663; 52 So., 626. 

B«otlon340. 

See note to Section 339. 



Irregular appointment does not effect election. Martin et al. v. 
Cook, Judge, 155 AU., 198; 46 So., 482. 



Numbering is intended to aid in the discoveiy of fraud, and ir- 
regrdaritieB. Sartain v. Shepherd, 173 Ala., 474; 55 So., 919. 

Section 869. 

See note to Section 347, 

Section 373. 

Amended, Acta 1909, page 277. 
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SUPPLEMENT TO CODE OF ALJLBAMA. 7 

Section 379. 
Name m&y be marked out and another put in ita place, as the per- 
son voted for. 165 Ala., 619 ; 51 So., 799. 

Section 407. 
Amended, Acts 1915, page 214. 

Section 408. 

Amended, Acts 1915, page 214. 

Section 409. 
Amended, Acts 1915, page 214. 

Section 410. 

Amended, Acts 1915, page 214. 

Section 411. 

Amended, Acts 1915, page 214. 



Name may be msrbed out and another put in its place and tbia 
voted by proper mark. 165 Ala., 619 ; 51 So., 799. 

Section 415. 

The first poll list prepared by the inspectors shoold be transmitted 
to the Jnc^e of Probate. He is its legal costodian. Sartain v. 
Shepherd, Judge, 173 Ala., 474; 55 So., 919. 

Section 416. 
See note to Section 415. 

Section 417. 

See note to Section 415. 

Section 430. 

See note to Section 415. 

Section 432. 

If mnnicipal charter does not provide for qnaliflcation of electors, 
Code governs. Ham v. State, ex rel.. Buck, 156 Ala., 645 ; 47 So., 126. 

Section 466. 

Allegations of statutory grounds for contest is jurisdictional. 
Sigsbee v. City of Birmingham, 157 Ala., 418 ; 47 So., 1036. 

Person elected must be elligible on the day of the election. Fink- 
lea V. Parish, 160 Ala., 230; 49 So., 366. 

Ground for contest. Amendment of. Dennis v. Chilton Co., 192 
Ala., 146; 68 So., 889. 

Acta Alabama 1911, page 330, furnishes no new ground of contest 
Walters et aL v. Lyons, 188 Ala., 525; 66 So., 436. 

Section 408. 

Sheriff not permitted to furnish poll list except npon requisition 
of Probate Judge. Sartain v. Gray, Sheriff, 173 Ala., 472 ; 55 So., 
922. 
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Seotio]i469. 

This aeotiou does not prevent a bill by taxpayer to enjoin issaance 
of bonda by mumcipality on ground of invalidity of election. Cul- 
men et al. v. Town of Eutaw et al., 157 Ala., 327 ; 47 So,, 703. 

Chancery cannot interfere with the taking office by peraon elected 
,and commiBaioned. Casey v. Bryce, 173 Ala., 129 ; 56 So., SIO. 

8«otion480. 

('Stock law election under Acts 1903, page 437, does not furnish 
vnfficient machinery for contest. Beason et al. v. Shaw, 148 Ala., 
544 J 42 So., 611. 

Ainendmettt after time limit of grounds of contest. Pearson v. 
Alverson, 160 Ala., 265; 49 So., 756. 

F&iling to state that petitioner was qualified elector fatal. Id. 

Section 462. 
Security jurisdictional. Deposit of money will not answer. Pear- 
son T. Alverson, 160 Ala., 265 ; 49 So., 756. 

Section 470. 

Amended, Acta 1911, page 195. 

It is proper to dismiss when security inanffieient, but error to re- 
fuse to set aside such order on tender of sufficient security. 175 
Ala., 559; 57 So., 818. 

Effect of amendment, see 177 Ala., 162; 59 So., 160; 185 Ala., 505; 
64 So., 313. 

Section 471. 

Procedure held sufScient to contest stock law election. Hutto 
et al. v. Walker County, 185 Ala., 505 ; 64 So., 313. 

See also Beaaon et al, v. Shaw, 148 Ala., 544 ; 42 So., 611. 

Security has to be filed. Depositing money not sufficient. Amend- 
ment as to security. Pearson v. Alverson, 160 Ala., 265 ; 49 So., 756. 

Section 473. 

Judge may examine the ballots before the evidence is all in. Shep- 
herd V. Sartain, 185 Ala., 439; 64 So., 57. 

Section 493. 

For procedure see Buhter v. State, 156 Ala., 127 ; 47 So., 163. 

Section 541. 
Amended, Acts 1915, page 774. 

Section B43. 
Amended, Act« 1915, page 774. 

Section 644. 
Amended, Acta 1915, page 774. 

Section 646. 
Amended, Acts 1909, page 231. 
Amended, Acts 1915, page 774. 
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Amended, Acts 1909, page 250, Section 1. 
Amended, Acts 1911, page 490, Section 1. 
Amended, Acts 1915, page 209. 



Amended, Acts 1909, page 250, Section 2. 
Amended, Acts 1911, page 490, Section 2. 

Section 6B1. 
Amended, Acta 1911, page 2. 

Section B5fi. 
Amended, Acts 1911, page 318. 

Section 5B6. 
Amended, Acts 1915, page 542. 

Section &68. 
Amended, Acta 1911, page 318. 

Section 660. 
Amended, Acts 1911, page 318. 

Section 661. 
Amended, Acts 1911, page 369. 

The amendment to this section invalid. State, ex rel., Troy y. 
Smith, Auditor, 187 Ala., 411 ; 65 So., 942. 

Section 572. 

Amended, Acts 1909, page 236. 

Section 686. 
Amended, Acts 1909, page 277. 

Section 626. 
Amended, Acts 1915, page 276. 

Seotion 6S1. 

Amended, Acts 1909, page 275. 

Seotion 636. 

Since tlie Attorney General prosecntes in the Appellate Court a 
pfosecnting solicitor's agreement about the record is inTslid. Jones 
V. The State, 72 So., 78. 

Seotion 636. 

Mandamus to compel Judge to reinstate criminal case cannot be 
begun by solicitor. Attorney General is the only officer authorized 
to bring suit in the name of the State. 160 Ala., 163; 48 So., 1035. 



Section 637. 

Amended, Acts 1911, page 10. 
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Secttoii638. 

Amended, Acts 1909, page 301. 

Section 608. 

Amended, Acts 1911, page 116. Does not prevent a city from hav- 
ing a baeteriologiat. State, ex rel, Scholl v. Dunn, 162 Ala., 196; 
50 So., 265. 

Health office not office within meaning of Section 1467 of Code. 
Harington v. The State, ex rel, VanHays, 76 So., 422. 

Section 702. 

Amended, Acts 1915, page 653. 

Mandamus is proper remedy to compel board to fix salary. Bev. 
and Road Comna. of Mobile Co. v. State, ex rel., Campbell, 163 Ala., 
441 i 50 So., 972. 

Section 703. 

Amended, Acts 1915, page 653. 

Section 706. 
Amended, Acts 1915, page 782. 

Section 707. 

Amended, Acta 1915, page 782. 

Section 710. Snbiection a. 

Amended, Acts 1915, page 653. 

Section 711. Snlwectiona c, h, J. 
Amended, Acts 1911, page 116. 

Section 712. 

Amended, Acts 1911, page 116. 

Section 713. 
Amended, Acts 1915, page 653. 

Section 716. 
Amended, Acts 1915, page 653. 



Amended, Acts 1911, page 116. 
Amended, Acts 1915, page 854. 

Section 723. 

Amended, Acts 1915, page 653. 

Section 730. 

Amended, Acts 1911, page 116. 

Section 731. 
Amended, Acts 1911, page 116. 
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Section 733. 

Amended, Acts 1911, page 621. 

Section 73B. 
Amended, Acts 1911, page 192. 

Section 757. 

Amended, Acts 1916, page 130. 

For an onderstandmg of the article of which this section is the 
beginning it is thought best to just cite the cases dealing with it. 
Ttey are : Ferguson v. Com. Court Jefferson County, 187 Ala., 645 ; 
65 So., 1028; State v. MeCarty, 5 Aff. 212; 59 So., 543. 

Section 769. 

Bules may be enforced but Court will not take judicial knowledge 
of such rules. Powell t. State, 75 So., 268. 

If assistant not properly appointed, is without power. Warren 
V. Cammeron et al., 74 So., 949. 

Section 761. 

Indictment held sufficient. ' McLain v. State, 76 So., 487. 

Soctioo 764. 
If not legally appointed, inspector cannot enter premises of owner 
of stock. Warren v. Cammeron, 74 So., 949. 

Sootioii 766. 
See notes to Section 764. 

Section 770. 

Amended, Acts 1909, pages 61 and 187. 
Repealed, Acts 1915, page 121. 
Repealed, Acts 1915, page 133. 

Section 804. 

Amended, Acts 1911, page 629. 

Section 811. 
Amended, Acta 1915, page 923. 

Section 813. 
Amended, Acts 1915, page 923. 

Section 813. 

Amended, Acts 1915, page 923. 

Section 814. 

Amended, Acts 1915, page 923. 

Section SIS. 

Amended, Acts 1915, page 923. 
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Amended, Acts 1915, page 923. 

Bedaon 819. 

Amended, Acts 1915, page 923. 

Seotloii837. 

Repealed, Acta 1915, page 81. 

Seotioii 828. 

Amended, Acts 1911, page 689. 
Repealed, Acts 1915, page 81. 

Commissioner is agent of the State and not of the landowner, and 
guilty of embezzlement it he converts money paid to him by land- 
■ owner. Cowart v. The State, 75 So., 710. 

Section 829. 
Kepealed, Acts 1915, page 81. 
See notes to Section 828. 

Seotioii 830. 

Repealed, Acts 1915, page 81. 

SeetioQ 831. 

Repealed, Acta 1915, page 81. 
See notes to Section 826. 

Section 832. 

Repealed, Acts 1915, page 81. 

Section 833. 

Repealed, Acts 1915, page 81. 

Section 834. 

Repealed, Acts 1915, page 81. 

Section 836. 

Amended, Acts 1911, page 689. 
Repealed, Acts 1915, page 61. 
See notes to Section 826. 



Repealed, Acts 1915, page 81. 

Section 837. 

Repealed, Acts 1915, page 81. 



Amended, Acts 1915, page 838. 

Section 839. 

Amended, Acts 1915, page 838. 
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scotioii 840i 

Amended, Aotfl 1915, page 838. 

Section 841. 

Amended, Acta 1915, page 838. 

8eotioii843. 
Amended, Acts 191S, page 838. 

8aotiai844. 
Amended, Acts 1915, page 838. 

Section MB. 
Amended, Acts 1915, page 838. 

Section 846. 

Amended, Acts 1915, page 838. 

Section 847. 

Amended, Acts 1915, page 838. 

Section 848. 
Amended, Acts 1915, page 838. 

Section 849. 

Amended, Acte 1915, page 838. 

Section 860. 
Amended Acts 1915, page 838. 

Section 861. 

Amended, Acts 1915, page 638. 

Section 868. 

Amended, Acts 1915, page 838. 

Section 858. 

Amended, Acts 1915, page 838. 

Section 864. 
Amended, Acts 1915, page 838. 



Amended, Acts 1915, page 838. 

Section 866. 
Amended, Acts 1915, page 838. 

Section 867. 
Amended, Acts 1915, page 838. 

Section 863. 

Amended, Acts 1915, page 838. 
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Sttctioii 808. 
Amended, Acts 1915, page 838. 

Section 877. 
Amended, Acta 1915, page 838. 

SMtion 878. 
Amended, Acts 1915, page 838. 

8aotioB886. 

Repealed, Acts 1915, page 217.- 



Gertificate to abstract from record not admissible. 169 Ala., 22; 
53 So., 767. 



Repealed, Acta 1915, page 217. 

Seotk)n8e3. 
Bepealed, Acta 1915, page 217. 

SttotionSM. 

Bepealed, Aota 1915, page 217. 

SeotioD 896. 
Amended, Aota 1911, page 248. 
Bepealed, Aetfl 1915, page 217. 

Seotloo896. 

Bepealed, Acts 1915, page 217. 

Seotioii897. 
Bepealed, Aeta 1915, page 217. 

SeotloiiOaO. 
Amended, Acta 1911, page 1. 



Amended, Acta 1911, page 1. 

8eotloii928. 

Amended, Acta 1911, page 4. 

Section 920, 
Amended, Aeta 1909, page 59. 

8Mtion982, 
Amended, Acta 1911, page 4. 



Commander of Company of National Guard may maintain trover 
for rifles. Crescent Newa A Hotel Co. t. Hinea, 7 App., 609 ; 61 So., 9. 
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Captain of National Guard not liable for loss of military property, 
on his bond, without finding of a board of surrey. State v. Stud- 
dard, 13 App., 560; 69 So., 980. 

Section 084. 
See note to Section 947. 

Section 985. 
Amended, Acts 1909, page 326. 

Section 993. 

Appointment of Brigadier General without consent of the Senate 

ia a nullity. Clark v. State, ex rel., Grayes, 177 Ala., 188 ; 59 So., 259. 

Section 999. 

This chapter revised and enlarged by Acta 1911, page 56S. G. T. 
Wofford Oil Co. V. Burgis, 11 App., 477 ; 66 So., 931. 

This Act repeals loc^ laws for oil inspection, Id. 

This Act of 1911, page 568, is constitntionaL Ez parte, Burgiu, 
191, Ala., 99; 68 So., 49. 

SeolionlOOl. 

See notes to Section 1070. 

SwittonlOie. 

As to dnty to brush out other explosives than gases, see Slosa- 
ShefBeld Steel & Iron Co. v. Sharp, 161, Ala., 432 ; 50 So., 52. 

In absence of special contract, employee does not assume risk of 
operator's failure to comply with this law. Pratt Consolidated Coal 
Co. v. Davidson, 173 Ala., 667; 55 So., 886. 

Purpose and effect of statute declared. Walker v. Birmingham 
Coal & Iron Co., 184 Ala., 425; 63 So., 1012. 

BeeUoii 1019. 

This statute is a proper exercise of the police power. Company 
liable if minor suffers on account of failure to comply. Wolf v. 
Smith, 160 Ala., 644; 49 So., 395. 

To take advantage of the Statute plaintiff must allege that he was 
employed. Wkitmore v. Ala. Consolidated C. & I. Co., 164 Ala., 125 ; 
51 So., 397. 

SeotUm 1021. 

Operator most prop entries. S. S. S. & I. Co. v. Green, 159 Ala., 
178; 49 So., 301. 

Contributory negligence in going where mine not propped. Por- 
ter V. T. C. I. & Ry. Co., 177 Ala., 406; 59 So., 255. 

For case where damages claimed for failing to furnish props, and 
where it was held that eoffieient props were supplied, see Brown v. 
Penn. Coal Co., 179 Ala., 410; 60 So., 835. 

Miners not required to look after entry. 11 App., 657; 66 So., 946. 

Section 1023. 

Statute not complied with by having one ground opening divided 
by petition. Howell Mining Co. v. Gray, Chief Mine ^pector, 148 
Ala., 535; 42 So., 448. 
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H&a no application to tram cars on sloping tracks though oaed to 
hoist and lower persons. Green t. Bessemer Coal, I. & Ijand Co., 
162Ala., 609:50So., 289. 



For plea held good setting up failure to ezsmine as provided b7 
mle 3 866 Lockhart t. S. S. S. & I. Co., 165 Ala., 516; 50 So., 627. 



Most be liberally constructed. De Soto Coal M. ft D6V. Co. v. Hill, 
179 Ala., 186; 60 So., 583. 

Company is the insurer of the age of the boy, and it is no exense 
that company was deceived about tus age. Boy under age not 
chargeable with coatribatory negligence. Id. 

For Bofficient complaint for injury under this aection, see Cole v. 
SloBs-Sheffield Steel & Iron Co., 186 Ala., 192; 65 So., 117. 

Section not limited to coal mining. Id. 

Does not apply to open or surface mines. S. S. S. & I. Co t. 66ar- 
deu, 74 So., 230. 

Switloii 1016. 

Municipal Code went into effect Septemb6r, 1908. City of Mobile 
T. Factors and Traders Ins. Co., 15S Ala., 125 ; 48 So., 342. City 
Counsel of Montgomery v. Shirley, 159 Ala., 239 ; 48 So., 679. 

Section 1047. 

When president of CSty Counsel elected he supercedes Mayor. 
Ward V. The State, ex rel., Parker et al., 154 Ala., 227 ; 45 So., 655. 

Election of Board of Education under municipal Code not au- 
thorized in April, 1908. State, ex rel., Moore v. Waldrop et al., 158 
Ala., 86; 48 So., 394. 

"Where Municipal Code adopted before 1908 Board could antici- 
pate. Mitchell v. State, ex rel., Welch et al, 163 Ala., 425 ; 50 So., 
929. 

Section 1048. 

This section is not unconstitutional. Ward v. State, 6x rel., 
Parker, et al., 154 Ala., 227 ; 45 So., 655. 

New board under municipal Code need not eontinae in office, 
though provided for in original charters. State, ex rel., Bibb et al. 
T. Town of Warrior, 181 Ala., 642; 62 So., 69. 

Section 1060. 
Judgment in suit pendiug before Act, how rendered. City of Bir- 
mingham T. Crane, 175, Ala., 90; 56 So. 723. 

Section lOBS. 

Finding of Probate Judge conclusive. State, ex reL, Allen et al. 
T. Town of Fhilcompbua, 177 Ala., 204; 58 So., 905. 

Provision regarding plat mandatory. Id. 

The attaching of an accurate map is jurisdictional. Tisher v. 
Kay et al. 72 ; So., 391. 

A plat setting up an impossible description is void on its face. 
State, ex rel., Morgan v. Town of Attalls et al., 76; So., 444. 
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The finding of a Probate Judge that election is regular is con- 
dufliTe. Piaher et al. v. Key et al., 72 ; So., 390. 

Seotaon 1064. 
Amended, Acts 1909, page 100. 



Old council after adopting Municipal Code had power to name 
officers. Michael v. State, ex rel., Welch et al., 163 Ala., 425: So., 
929. 

Town council have a discretion as to whether they will elect a 
town marahall. State, ex rel., Bibb et al. v. Town of Warrior, 181 
Ala., 642; 62 So., 69. 

Section 1068. 

Amended Acts 1909, page 197, Section 2. 

Sectioa 1070. 

Amended Acts 1909, page 197, Section 2. 

To contest election for extension of territory, one of the grounds 
in Section 455 of the Code must be alleged. Sigsby et al. t. (My of 
Birmingham, 175 ; Ala., 418; 47 So., 1036. 

An election held within six months of another, invalid. State, ex 
rel., Sigsby v. City of Birmingham et al., 160 Ala., 196 ; 48 So., 843. 

Not in conflict with Sections 215 and 216 of the Constitution. 
State, ex rel., Sigsby et al. v. City of Birmingham, 167 Ala., 651; 
52 So., 461. 

Recital that order be passed under this chapter — directory. Id. 

Seotion 1072. 

See notes to Section 1070. 

Seotion 1073. 

See notes to Section 1070. 

Section 1074. 
See notes to Section 1070. 

Section 107S. 
See notes to Section 1070. 



Does not operate to change number of Justice of the Peace. 
Schulte V. Wilke, 167 Ala., 663 j 52 So., 526. 



Second election within six months invalid. State, ex rel., Sigsbee 
T. City of Birmingham, 160 Ala., 196 ; 48 So., 843. 

Section 1128. 
Amended, Acts 1911, page 578. 
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Name of city may be changed in complaint in pending cause. City 
of Birmingham v. Dorden, 1 App., 479 ; Rudolph v. City of Birming- 
ham, 188 Ala., 620; 65 So., 1006. 

Section 1169. 
See notes to Section 1156. 

Section 1164. 

Quo warranto will inquire into the validity but not the regularity 
of an election. Mizell et al. v. State, ex rel., Gresham, 173 Ala., 434 ; 
55 So., 884. 

Section 1171. 

Office of City Treasurer ia a public office and person holding it a 
public officer. His title to the office may be tested by Quo Warranto, 
Michael v. State, ex rel., Welch et al, 163 Ala., 425; 50 So., 929. 

Municipality not bound to elect or appoint police. Allen et al. t 
State, ex rel., Rowe et al., 181 Ala., 383. 

Section 1174. 
Amended, Acts 1909, page 197, Section 2. 

Section 1178. 
Amended, Acta 1909, page 197, Section 2. 

Section 1182. 
Amended, Acts 1909, page 178. 

Section 1183. 

Mayor and Board cannot elect teacher where there is a board of 
education. Town of Coffee Springs v. Glover, 10 App., 475; 65 So., 
440. 

Section 1186. 

Does not relate to resolutions calling for bids to pave streets. 
Prince v. City of Huntsville, 185 Ala., 490 ; 64 So., 301. 



A councilman who presides in the absence of the Mayor is entitled 
to vote. Mitchell v. State, ex rel., Welch, 163 Ala., 425 ; So., 929. 

Section 1191. 

This is a statute of non-claims which bars an action if not com- 
plied with in time. But it is not a prerequisite to bringing suit. A 
suit is a sufficient presentation. Anderson v. City of Birmingham 
et al., 177 Ala., 302; 58 So., 256. 

Town of Athens v. Miller, 190 Ala., 82; 66 So., 702. 

Section 1192. Snbaection 7. 
It takes a majority of the board instead of a majority of a quo- 
nun to fill a vacancy. Ruse v. State, ex rel., Garswell et aL, 184 
Ala., 36; 62 So., 847. 
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Section 1193. 

Does not apply to contract made before statute passed. Mayor 
and Aldermen of City of Ensley v. Hollingsworth & Co., 170 AJa., 
396; 54 So., 95. 

The fact that a member of the board owned the newspaper in 
which notice was given does not affect the validity of the notice. 
Pierce v. City of Hnntsville, 185 Ala., 496 ; 64 So., 301. 

Section 1196. 
Amended, Acts 1915, page 942. 

Section 1197. 
Amended, Acts 1909, page 197, Section 2. 

Section 1199. 
The fact that a member is acting as clerk in his absence does not 
prevent him from voting. Clark v. City of Uniontown, 4 App., 264; 
58 So., 725. 

Section 1204. 
Amended, Acts 1909, page 197, Section 2. 

Section 1208. 
Amended, Acts 1909, page 260, Section 1. 

Section 1209. 
Amended, Acts 1909, page 260, Section 2. 

Section 1210. 
Amended, Acts 1909, page 260, Section :j. 

Section 1211. 
Amended, Acta 1909, page 260, Section 4. 

Section 1212. 
Amended, Acts 1909, page 260, Section 4, 

Section 1213. 

Does not make state misdemeanors offenses against mimicipali- 
ties. Rosenburg v. City of Selma, 168 Ala., 195; 52 So., 742. 

Power of Recorder. He punishes for violating ordinances of the 
city and also exercises the state jurisdiction exercised by County 
Conrts over misdemeanors in prescribed territory, Adams v. City 
of Troy, 1 App., 544 ; 56 So., 82. 

Section 1216. 

Character of prosecution for violating ordinance is not changed 
from quasi criminal to criminal by the Code. McEinstry v. City of 
Tuscaloosa, 172 Ala., 344 ; 54 So., 629. 

Recorder may impose the penalties prescribed by Sections 1213 
and 1239 of the Code under proper ordinance. But cannot exceed 
the puniahment fixed by the ordinance, even though provided by 
Section 1216. Adams v. City of Troy, 1 App., 545; 56 So., 82. 
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Prosecution before Recorder barred in sixty days. City of Bir- 
mingham v. Brown, 13 App., 654 ; 69 So., 263. 

But a contrary rule is laid down by the Supreme Court when 
twelve months is held the proper time to bar an action in the same 
case. 70 So., 714. 

Section 1316. 

Construed with 1221, Recorder may impose maximum fine and im- 
prisonment, and sentence to hard labor at $1.00 per day to pay fine 
if not paid in cash. Ex parte, Hill Adams, 170 Ala., 105 ; 54 So., 
501. 

The term for which prisoner ia sentenced to pay fine must defi- 
nitely appear in the sentence. Dowling v. City of Troy, 1 App., 
508; 56 So., 116. 

If Recorder proceeds for violation of a state misdemeanor he must 
be governed by the State Criminal Code and not by the Municipal 
Code. Culpepper v. Adams, 1 App., 436; 55 So., 325. 

Ordinances may prescribe less punishment than provided for in 
the Criminal Code and be valid. Turner v. Town of Lineville, 2 
App., 454; 66 So., 603. 

The conviction for violating an ordinance cannot bar the prosecu- 
tion for felony. Ratley v. State, 11 App., 104; 65 So., 682. 

Recorder may sentence to hard labor for non-payment of cost. 
City of Birmingham v. Brown, 13 App., 654 ; 69 So., 263. 

Section 1217. 
Amended, Acts 1909, page 197, Section 2. 
See cases cited under Section 1215 and 1216. 

This Section does not violate Constitution. Puryear et al, v. State, 
ex rel., Ward, 75 So., 704. 

Section 121S. 
See cases under Section 1215 and 1216. 

Section 1219. 

Sentenced by Court to pay cost at rate of 40e per day. Dowling v. 
City of Troy, 1 App., 508; 56 So., 116. 

Section 1220. 

Where defendant is convicted, and discharged on habeas corpus 
because ordinance void and the city appeals, the appeal is not gov- 
erned by thia section. City of Bessemer v. Edgil, 162 Ala., 201. 

City's right to appeal is limited to cases when record shows ordi- 
nance held invalid. City of Birmingham v. Ridgeway, 164 Ala., 
598; 51 So., 303. 

Section 1221. 

See notes to Section 1222. 

Municipal Code has not changed the character of municipal prose- 
cutions from quasi criminal to criminal. MeKinstry v. City of Tus- 
caloosa, 172 Ala., 344; 54 So., 629. 

Purpose and effect of the section and Section 1222 distinguished 
from that of Section 1216, Culpepper v. Adama, 1 App., 536; 55 
So., 325. 

A prosecution before the Recorder for an assault is no bar to a 
prosecution for rape. Harris v. State, 2 App., 116 ; 56 So., 55. 
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Convictioi) of misdemeanor do bar to indictment for felony. Tar- 
rep V. State, 9 App., 17; 64 So., 161; Rattey v. State, 11 App., 104 j 
65 So., 682. 

But a trial for a misdemeanor by a munieipality will bar an in- 
dictment for the same conduct. Cast t. State, 11 App., 177 ; 65 So., 
718. 

A conviction in a Recorder's Court of an assault and battery is a 
bar to indictment for assault with intent to murder. Ex parte. Rat- 
ley, in re., Ratley v. The State, 188 Ala., 107; 66 So,, 147. 

One tried for a misdemeanor in a Recorder's Court is properly re- 
leased on habeas corpus from a like charge in the County Court. 
Hazleton v. The State, 13 Ala., 243 ; 68 So., 715. 

Changed now by statute. Acts 1915, page 724. 

SectloB 1222. 

Amended, Acts 1915, page 724. 

See notes to Section 1221. 

Does not convert state misdemeanor into offense against mu- 
nicipalities. Rosenburg v. City of Selma, 168 Ala., 195 ; 52 So., 742. 

Action by municipality for same offense bars action by state. 
Cowling V. City of Troy, 1 App., 508; 56 So., 116. 

The provision as to punishment effects prosecution for violating 
state criminal law only. Turner v. Town of LineviUe, 2 App., 454; 
56 So., 603. 

A charge of selling liquor is not a bar to a State prosecution for 
keeping for sale, under the same facts. Johns v. State, 13 Ala., 
283 ; 69 So., 259. 

Offense must be the same to be plead in bar. Wood t. State, 73 
So., 129. 

Prosecution in Mayor's Court no bar since Acts 1915, page 724. 
Bell V. State, 75 Ala., 150; 76 So., 1. 

Section 1226. 

Amended, Acts 1915, page 724. 

For a discussion of sanitary regulations of cities, as affecting out- 
lying thinly settled territory within the jurisdiction of the city, see 
Board of Com. City of Mobile et al. v. Orr, 181 Ala., 308; 61 So., 920. 

Section 1230. 
Jurisdiction may be exercised though not provided for in char- 
ter. Standard Chemical and Oil Co. v. City of Troy, 77 So., 383. 

Section 1231. 

Law for police Com. in city of certain population, held a local law 
and void because not advertised, Id. State, ex rel., Saltsman v. 
Weakley, et al., 153 Ala., 648; 46 So., 175, 

Police Commissioner must be a resident of the city. Seals v. State, 
ex rel., Mathews, 164 Ala., 582; 51 So., 337. 

Section 1261. 
Municipality may levy a license, tax on a business within the ju- 
risdiction of the city as designated by Section 1230 of the Code. 
Standard Chemical and Oil Co. v. City of Troy, 77 So., 383. 
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City not authorized to pass ordinance prohibiting the keeping of 
liquor places innocent within themaelvea. Eidge v. City of Besse- 
mer, 164 Ala., 599; 51 So., 246. 

Does not authorize a city to seize and destroy intoxicating liquors. 
City of Birmingham v. Stevens & Kerr, 167 Ala., 666 ; 52 So., 590. 

The power given the city of Birmingham to punish any misde- 
meanor made so by State law is not taken away by this section. 
S. S. S. & I. Co. V. Smith, 175 Ala., 260; 57 So., 29. 

There is no law compelling the appointment or election of police 
oiBeers. Allen et al. v. State, ex rel., Rowe et al., 181 Ala., 383; 61 
So., 912. 

Municipal ordinances may contain additional regulations to that 
provided by the state. Borok v. City of Birmingham, 191, Ala., 75; 
67 So., 389. 

An ordinance may adopt a state law by reference. City of Mont- 
gomery V. Davis, 74 So., 730. 

Section 12B2. 

Amended, Acts 1909, page 197, Section 2. 

A resolution calling for bids is not of a general permanent nature 
under this section and Sections 1185 and 1258. Prince v. City of 
Huntsville, 185 Ala., 490 ; 64 So., 301. 

Consent required is given when all the aldermen, but not the 
mayor, vote for it. Clark v. City of Uniontown, 4 App., 264; 58 
So., 725. 

Where the board is composed of five councilmen and mayor, it 
takes four voting to pass a permanent ordinance. Wiggs v. State, 
5 App., 189; 59 So., 516. 

Section 1268. 

Amended, Acts 1911, page 632. 

Amended, Acts 1915, page 735. 

Passage and publications are necessary for a permanent ordinance 
to go into effect, but recording is not. Bill v. Town of Jonesboro, 
3 App,, 652; 57 So., 138. 

Section 13S9. 
Court cannot exclude ordinance as evidence on the ground that 
it was not properly passed when published as required. Douglass 
V. Central of Ga. Ky. Co., 78 So., 457. 

Section 1361. 

Amended, Acts 1911, page 565. 



A nuisance may be abated without a special ordinance. Birch v. 
Wora et al., 75 So., 566. 



A street railway takes its right to use the street subject to the 
paramount right of the municipality. State, ex rel., City of Gads- 
den V. Ala., Gadsden & Attalla By. Co., 172 Ala., 12.') ; 55 So., 176. 
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Section 1273. 

This section creates no liability for injuries not resulting from the 
use of the highway for travel. City of Florence et al v. WoodruflE 
et al., 178 Ala., 137 ; 59 So., 435. 

Purpose is to restrict liability and hedge about suitors with limita- 
tions and restrictions. State, ex rel.. City of Mobile v. Board B. R. 
Com. Mobile Co., 180 Ala., 489; 61 So., 368. 

The exclusive power to control streets, including sidewalks, and 
keep them in repair has been conferred on munieipalities. City of 
Bessemer v. Whaley, 187 Ala., 525 ; 65 So., 542. 

Complaint must aver notice. City of Mobile v. Wester, 4 App., 
470; 59 So., 185. 

Unless within the exception, judgment cannot be rendered against 
city and in favor joint tort feasor. City of Montgomery v. McCabe, 
6 App., 559; 60 So., 456. 

Section does not permit an action for failing to pass or enforce an 
ordinance to abate a nuisance. City of Bessemer v. Whaley, 8 App., 
523; 62 So., 473. 

A suit will not lie against a city by one who slips on a banana 
peel. Id. SeealsolO App., 569; 65 So., 691. For a full discussion of 
this section and Section 1274, see City of Birmingham v. Carle, 191 
Ala., 539; 68 So., 22. 

City held not liable for death from defectively insulated electric 
street lights. Bloom v. City of Cullman, 73 So., 85. 

City a proper defendant where party injured by falling into open 
subway when street railway had removed protecting wall and city 
allowed condition to continue. Benton v. City of Montgomery, 75 
So., 473. 

Section 1274. 

Failure to join with city, party shown by the evidence to be 
jointly liable will work a non-suit on a motion at the conclusion of 
the case. City of Birmingham v. Muller, 73 So., 30. 

Section 127fi. 

If statute is not complied with or information given, there will 
be a variance. Brannon v. Birmingham, 59 So., 63. 

Sworn statement is a prerequisite to suit for personal injuries, 
but this may be waived. Pacts held not to constitute a waiver. City 
of New Decatur v. Cbappell, 2 App., 564; 56 So., 764. 

Where injury complained of caused instant death, amount of dam- 
ages need not be stated. Town of Athens v. Miller, 190 Ala., 82 ; 
66 So,, 702. 

Claim for damage for changing grade of sidewalk not governed 
by this section, but by Section 1191. City of Huntsville v. Gooden- 
rath, 13 App., 579 ; 68 So., 676. 

A notice stating the wrong date fatal. Burton v. City of Mont- 
gomery, 76 So., 473. 

Form for stating date of injury held sufficient. City of Birming- 
ham V. McEinmsn. 75 So., 486. 

Section 1270. 

Health under the supervision of the State Board. State, ex rel., 
SchaU V. Duncan, 162 Ala., 196 ; 50 So., 265. 
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Section 1279. 
Acts 1915, page 619. 



CompiilBory vaceination by munieipality constitutional. Herbert 
V. Demopolis Shoal, 73 So., 321. 



Under this authority a municipality may pasB an ordinance 
against conduct not punishable by State law. Little v. City of At- 
talla, 4 App., 287 ; 58 So., 949. 

Section 1292. 

City may put in closets at the expense of the owner and create a 
lien on the property if the owner fails. Spear v. Ward et al., 74 
So., 26. 

Section 1293. 
Amended, Act* 1909, page 175. 

Section 1295. 
Execution is a nullity unless there has been a written assessment. 
Town of Albertville v. Hooper, 72 So., 258. 

Section 1312. 

"When proceedings are begun in Chancery to collect taxes, an at- 
tempt to collect by execution was properly enjoined. Mayor and 
Town Council of Tinemont v. Allison et al., 191 Ala., 316 ; 68 So., 
142. 

Section 1319. 

See note to Section 1312. 

Section 1320. 

See note to Section 1312. 

Section 1S22. 
See note to Section 1312, 

Section 1328. 

Tender or payment must be made to purchaser or City Treasurer, 
and not to vendee or purchaser. Bracely v. Noble, 77 So., 368. 

Remedy provided here does not take away remedy by bill in 
equity to redeem. Bains Bros. Investment Co. v. Walthall et al., 
180 Ala., 45 ; 60 So., 142 ; Bains Bros. Investment Co. v. Purdie, 180 
Ala., 333; 60 So., 920. 

Section 1829. 

See note to Section 1328. 

Section 1334. 
Amended, Acts 1911, page 549. 

Section 1335. 
Amended, Acts 1909, page 197, Section 2. 
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This section as Section 120 of the municipal Code will be held 
Toid and inoperative because not expressed in the title of the Act. 
State, ex rel., City of Birmingham v. MiUer, 158 Ala., 59 ; 48 So., 496. 

And the fact that it appears in the Code glvea it no validity, Id. 
Board of Rev. of Jefferson Co., State, ex rel., City of Birmingbam, 
172 Ala., 138; 54 So., 757; Connty of Montgomery v. City of Mont- 
gomery, 190 Ala., 366; 67 So., 311. 

Section 1336. 

. This section repeals that part of Birmingham old charter that re- 
lates to the subject. Best v. City of Birmingham, 78 So., 100. 

An annual street tax of three dollars on persons between the age 
of 21 and 45 valid. City of Montgomery v. Barfield, 1 App,, 515 ; 
56 So., 260 ; City of Montgomery v. Gilmer, 1 App., 526 ; 56 So., 264. 

Section 1339. 

Amended, Acts 1909, page 121. 

Supersedes Act of March the 6th, 1907. City of Birmingham v. 
Sou. Express Co., 164 Ala., 529; 51 So., 159. 

Section 2086 is not repealed by Municipal Code Acts, Id. 

See Acta 1911, page 159, as modifying this section. City of Mont- 
gomery T. Boysl Exchange Assurance Corp., of England, 5 App., 
318; 59 So., 508. 

This section is an express grant of power and policy and reason- 
ableness cannot be inquired into. Bidgeway v. City of Bessemer, 9 
App., 470; 64 So., 189. 

Section 1340. 
This section authorizes the levy of a license on automobiles. City 
of Mobile V. Gentry, 170 Ala., 234 ; 54 So., 488. 

Section 1341. 

Does not affect private pool table. Ex parte, Bowe, 4 App., 254 ; 
59 So., 69. 

This, section is constitutional. Id. 

City may designate part of city in which moving picture sbows 
may not be operated. Dreyfus v. City of Montgomery, 4 App., 270; 
58 So., 730. 

Inspection permissible. Ward et al, v. Marshlin, 72 So., 41. 

Section 1346. 

Amended, Acta 1915, page 336. 

Section 1365. 

Amended, Acts 1915, page 559. 

A teacher who sues on a contract made with the Mayor and Coun- 
cilman has the burden of showing there was no board of education. 
Town of Coffee Springs v. Glover, 10 App., 475 ; 65 So., 440. 

Section 1341. 

Does not destroy rights and remedies of abutting owners in 

streets. L. & N. K. B. Co., v. Cowley et al., 164 Ala., 331 ; 50 So., 
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Amended, Acts 1911, page 197. 

Effect of, on local law creating special school district. State, ez 
rel., TubbB et al. v. White et al., 160 Ala., 168; 49 So., 78. 



See note, section 1357. 

SectiooB 1369 to 1366. 

This article will be annotated as a whole as it is believed it can 
be more readily understood. 

The various amendments will be cited first. 

Section 1359, Amended Acts 1911, page 371; Section 1364. 
Amended, Acts 1909, page 197 ; Section 1365. Amended, Acts 1909, 
page 197, Section 2; Section 1365, Amended, Acts 1909, page 197, 
Section 2. 

For the proper procedure to be followed by a city in levying as- 
sessment for public improvement, see City of Birmingham v. Willis, 
173 Ala., 198; 59 So., 173, 

A special assessment for municipal street improvement is a final 
judgment reviewable only by appeal and cannot be attacked other- 
wise. Brack v. City of Decatur et al., 185 Ala., 146 ; 64 So., 73. 

Assessment of benefits before work is completed void, but error 
may be corrected by reassessment. Prince v. City of Huntsville, 
185 Ala., 490; 64 So., 301. 

Increase in money value is the only increase of value the law re- 
quires. Duke V. City of Anniston, 5 App., 348 ; 60 So., 447. 

Where a city raises a sidewalk and assesses part of the cost 
against abutting property, the judgment assessing the cost is a bar 
to an action of damages for injury to the property. City of Hunts- 
ville V. Woodsworth, 13 App., 579 ; 68 So., 676. 

There may be an appeal from such assessment. Id. 

Constitutional requirements of the process is met by newspaper 
publication. Id. 

Proceedings will be void if general character of material to 
be used not stated in the order or resolution. Gamer v. City o£ 
Anniston, 178 Ala., 430 ; 59 So., 654. 

Such defect may be taken advantage of on an appeal from assess- 
ment. Id. See also same case, 2 App., 389; 56 So., 874. 

Objections that the work was not done according to the contract 
must be made at the time of the confirmation of the contract. City 
of Woodlawn v. Dunham, 162 Ala., 565; 50 So., 356. 

Appeal from assessment suspends all further proceedings. Second 
assessment cannot be made. City of Huntsville v. Pulley, 187 Ala., 
367 ; 65 So., 405. 

While assessment may be payable in installments, yet each install- 
ment is not a separate and distinct lien. Troy v. Protestant Epis- 
copal Church et al., 174 Ala., 380; 56 So., 982. 

Where a large number of lots are assessed validity of assessment 
cannot be tested by a single appeal. Decatur Land Co. v. City of 
New Decatur, 73 So., 509. 

Section ISm 

See notes to Section 1359. 
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Section 1384. 
See notes to Section 1359. 

Section 1389. 
See notes to Section 1359. 

Section 1392. 

See notes to Section 1359. 

Section 1394. 
See notes to Section 1359, 

Section 1396. 
See notes to Section 1359. 

Section 1399. 
"Also" means "likewise" and refers to Section 1396 of the Code. 
City of Birmingham v. Collins, 78 So., 384. See 78 So., 60. 

Section 1421. 

Amended, Acts 1935, page 566. 

Does not confer power to operate an electric light plant. Posey 
V. Town of North Birmingham, 154 Ala., 511 ; 45 So., 662. 

This is a new power conferred and is not affected by the limita- 
tions in the charter. Howard v. Town of East Lake et al., 155 Ala., 
525 ; 46 So., 754. 

Election may be called by resolution. An ordinance is not re- 
quired. Ryan v. Mayor and Councilmen of Tuscaloosa, 155 Ala., 
479 ; 46 So., 639. 

This section is impliedly repealed by Acts 1909, page 108. Colvin 
V Ward et al., 189 AU., 198; 66 So., 98. 

Section 1423. 
Failure to use the form of ballot prescribed invalidates the elec- 
tion. Coleman v. Town of Eutaw et al., 157 Ala., 327 ; 47 So., 703. 

Section 1^7. 
Contest provided ia inoperative, and on that account chancery 
will protect tax payers, Coleman v. Town of Eutaw, 157 Ala., 327 ; 
47 So., 703. 

Section 1436. 
To be followed instead of local legislations on same subjects. City 
Council of Montgomery v. Ruse, 149 Ala.. 188 ; 43 So., 116, 

Section 1461. 

Appeal from judgment acquitting a party charged with violating 
an ordinance will not lie. Lee v. Intendant & Town Council of La- 
Fayette, 153 Ala., 675 ; 45 So., 294. 

1£ charter provides for an appeal it governs. Reed v. Qreen, 
Recorder, 156 Ala., 640; 47 So., 1905. 

Appeals governed by the same law governing appeals from jus- 
tice of the peace in criminal cases. Tomer v. Town of Lineville, 
2 App., 454; 56 So., 603. 
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The Circuit Court may issue a writ of arrest lor party who haa 
appealed and failed to appear for trial. Moon v. City of Birming- 
ham, 12 App., 619 ; 68 So., 540. 

A complaint signed by a solicitor ia sufBcient on appeal from re- 
corder's court. Paully v. City of Birmingham, 73 So., 296, 

Governs only when there is no other provision. Does not conflict 
with Section 1217. Puryear et al. v. State, ex rel.. Wade, 75 So., 704. 

Section 1469. 

City cannot be enjoined because it is proposed to sell power. Mc- 
Donald V. Ward et al., 77 So., 835. 



Does not prolong term of Judge of Inferior Court elected under 
local law. Butts v. BuUentine, 172 Ala., 325 ; 55 So., 814. 

Section 1467. 

The term "eligible" relates to the date of election. Finklea v. 
Perish, 160 Ala., 230 ; 49 So., 366. 

A juror need not be a qualified elector. Wilson v. State, 171 Ala., 
25; 54 So., 572. 

One holding an office under the United States Government may 
be elected to a State office. Shepherd v. Sartain, 185 Ala., 439 ; 64 
So., 57. 

Comity Health Officer is not an office within the meaning of this 
section. Harrington v. State, ex rel., Van Hodges, 76 So., 422. 

Section 1469. 
Notary must have commission before appointment is complete. 
City of Birmingham v. Edwards, 77 So., 841. 

Section 1473. 
Act of officer held valid though he is inelligible, Vincenzo et al, 
V. State, 1 App., 62; 55 So., 451. 

Section 1474. 

City commissioner not a State officer, and no commission required. 
Draper v. State, ex rel., Patillo, 175 Ala., 547 ; 57 So., 772. 

Has no reference to vacancies caused by the expiration of the 
term. Clark v. State, ex rel., Groves, 177 Ala., 188; 59 So., 259. 

Section 1483. 

If paper intended as official bond by obligors, it is operative as 
sueh though irregular. Higdon et al, v. Fields, 6 App., 281 j 60 So,, 
594. 

Section 1600. 

Suit may be brought against sureties only. Bradford et als. v. 
State, 77 So., 696. 

Extends beyond official duty and includes all things done under 
color of office. Mobile Co. v. WUliams, Judge, 180 Ala., 639 ; 61 So., 
963. 

A Justice of the Peace is liable on his bond when he usurps author- 
ity. 1 App., 447; 55 So., 266. 
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Sheriff and KoretieB liable for Sheriff's false imprisonment. Dea- 
son V. Gray, 192 Ala., 611 ; 69 So., 15. 

Section 1602. 

Form not material. If tendered and accepted as official bond, 
ooart will read into it the provisions prescribed b; law. American 
Bonding Co. of Baltimore v. N. T. & Mexican Whiting Co., 11 App., 
578; 66 So., 847. 

Section 1506. 

See note to Section 1502. 

Sabeeotion 160S. 
Provision of this Section read into every bond. Hannis Distilling 
Co. V. Lanning et al., 191 Ala., 280 ; 68 So., 137. 



A final decree and distribution thereunder completely acquits the 
surety. Evans et al. v. Evans et al., 76 So., 95. 

Section 1608. 

Amended, Acts 1909, page 329, Section 1. 

Section 1600. 
Amended, Acts 1909, page 329, Section 2. 

Section 1610. 

Amended, Acts 1909, page 329, Section 3. 

Section 1613. 
Amended, Acts 1909, page 329, Section 4. 

Section 1614. 
Repealed, Acts 1909, page 329, Section 10. 

Section 1617. 

Amended, Acts 1909, page 329, Section 5. 

Section 1620. 
Amended, Acts 1909, page 329, Section 6. 

Section 1623. 

Amended, Acts 1909, page 329, Section 7. 

Section 1623. 
Amended, Acts 1909, page 329, Section S. 

Section 1624. 
Amended, Acts 1911, page 143. 

Section 1637. 
Writ of attachment issued by Justice who failed to give required 
bond is void. Smith v. Hilton, 147 Ala., 642; 41 So., 747. 
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Effect of amendment -without notice. Smith v. Lambert, 72 £ 
118. 



Oysters go with deed to land, personal representative may sell 
oysters. Cleveland and wife v. Albo, 155 Ala., 468 ; 46 So., 757. 



Even though a county has no poorhouse, money cannot be spent 
except in emergency provided for. State, ex rel., Famham v. Mims, 
Co. Treasurer, 174 Ala., 233; 57 So., 466. 

Sectloii 1603. 
See note, Section 1598. 

Section 1607. 
See note. Section 1698. 



If child has an estate and parents also, child should not be sup- 
ported out of its own estate. Cooley v. Springfield, 164 Ala., 460; 
51 So., 321. 



Amended, Acts 1911, page 234, Section 1. 

That doctor has a diploma is proved by producing it and not by 
hearsay. McAllister v. State, 156 Ala., 122; 47 So., 161. 

One who treats diseases by mental suggestion, using harmless 
pills and electricity as aids must obtain certificate. Smith v. State, 
8 App., 352 ; 63 So., 28. 

Burglary by stealing examination papers. Norman v. State, 13 
App., 337; 69 So., 362. 

Contracts in violation of these sections void as to persons with 
notice. Whitehead v. Coker, 76 So., 484. 

Section 1627. 
Regulation not an undue exercise of police power. Ex parte, 
Smith, 183 Ala., 116; 63 So., 70. 

Section 1637. 
Amended, Acts 1911, page 234, Section, 2. 

Section 1638. 

-Ajnended, Acts 1911, page 234, Section 3. 

Section 1639. 
Amended, Acts 1911, page 234, Section 4. 

Section 1640. 

Amended, Acta 1911, page 234, Section 5. 

Switionl644. 

See notes to Section 1626. 
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Section 1660 
Amended, Acts 1909, page 173. 

Section 1667. 
Amended, Acta 1915, page 712. 

SeotioD 1663. 
Amended, Acts 1915, page 712, Section 3. 

Section 1664. 
Amended, Acts 1915, page 712. 

SeotioD 1660. 
Amended, Acts 1915, page 712. 



Law contemplates free tuition. But a reasonable incidental fee 
may be charged. Bryant v. Whisenhunt et al., 167 Ala., 325 ; 52 So., 
525 ; Roberson et al. v. Oliver et al., 189 Ala., 82 ; 66 So., 645. 

Section 1689. 

As to powers of local and county boards with reference to locat- 
ing schools and hiring teachers, see Gibson et al. v. Maybry et al., 
145 Ala., 112; 40 So., 279. 

Exemption from poll tax extended to district trustees. Shep- 
herd V. Sartain, 185 Ala., 439; 64 So., 57. 

Section 1691. 
Does not affect previous local legislation on the same subject. 
State,- ex rel., Tubbs et al. v. Whit et al., 160 Ala., 168 ; 49 So., 78. 

Section 1692. 
Amended, Acts 1909, page 115. 

Section 1701. 
When no board in municipality. Mayor and Councilman may em- 
ploy teacher, otherwise they cannot. Town of Coffee Springs v. 
Glover, 10 App., 475 ; 65 So., 440. 



Amended, Acts 1911, page 326. 

As amended not unconstitutional. McNeil, Sup., v. Sparkman, 
Treas., 184 Ala., 96; 63 So., 977. 

Section 1720. 
Repealed, Acts 1909, page 104, Section 1. 

Section 1721. 

Amended, Acts 1909, page 104, Section 2. 

Section 1722. 

Amended, Act« 1909, page 104, Section 3. 
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Section 1723. 

Repealed, Acts ldl5, page 112, Section 5. 

Section 1^0. 

Amended, Acts 1909, page 104, Section 5. 

Section 1727. 

Amended, Acts 1909, page 104, Section 6. 

Section 17S4. 
Amended, Acts 1911, page 499. 

Section 1741. 
Amended, Acts 1909, page 104, Section 7. 

Section 1742. 
Repealed, Acta 1909, page 104, Section 8. 

Section 1756. 

This section does not hinder requiring vaccination before entering 
school. Herbert v. DemopoUs School Board of Education, 73 So., 
320. 

Section 1761. 

Amended, Acts 1911, page 416. 

Section 1764. 
Poll tax most be paid in the county where the voter resides. Shep- 
herd V. Sartain, 185 Ala., 439 ; 64 So., 57. 

Section 1760 
Amended, Acts 1911, page 329. 

Section 1782. 
Amended, Acta 1915, page 266. 

Section 1792. 
See note to Section 1794. 

Section 1793. 
See note to Section 1794. 

Section 1794. 
Certificate revesting, can only issue when there is a failure to pay. 
If it is issued on account of fraud it is void. Gobbent et a1. t. 
Knight, 169 Ala., 624; 53 So., 828. 

Section 1808. 

Amended, Acta 1911, page 39. 

Section 1804. 

As to power of court to control action of Board, see Barry et al. 
T. Stephens et a!., 176 Ala., 93 ; 57 So., 467. 



iyGoogIc 



BUPPUaOiNT TO CODE OF AT.ARAMA 3g 

SMtUml842. 

Amended, Acts 1915, page 343. 

SecUonl856. 

Amended, Acts 1915, page 909. 

Section 1861. 

Amended, Acts 1911, page 113. 

Amended, Acts 1911, page 324, Section 1. 

Board of Revenite and Co. Commissioners without power to ap- 
propriate money for high school. Knmps et al. t. Bynon et al., 158 
Ala., 311; 48 So., 55. 



Amended, Acts 1911, page 324, Section 2. 

8«etionl8e3. 

Amended, Acts 1911, page 324, Section 3. 

Section 1866. 
See note to Section 1861. 

Section 1867. 
Amended, Acta 1909, page 43. 

Section 1889. 
Amended, Acts 1915, page 133. 

Section 1907. 

This was not repealed by the Act adopting the present Code. 
Sonthem B. R. Co. t. Jorden, 192 Ala., 528 ; 68 So., 418. 

Section 1912. 

Amended, Acts 1911, page 22. 

Section 19ffi. 
Amended, Acta 1911, page 120. 

Section 1976. 

Amended, Acts 1911, page 541, Section 1. 

Section 1976. 

Amended, Acts 1911, page 541, Section 2. 

Section 1977. 
Amended, Acts 1911, page 541, Section 3. 

Section 1981. 

Amended, Acts 1911, page 541, Section 4. 

Section 1989. 

Amended, Acta 1909, page 44. 
Amended, Acts 1911, page 541, Section 7. 
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Section 1092. 

Amended, Acta 1911, page 541, Section 5. 

Section IMS. 
Amended, Acts 1911, page 541, Section 6. 

Section 1999. 

Amended, Acta 1911, page 545. 

Section 2044. 
Amended, Acts 1915, page 280. 

Section 2047. 
Amended, Acts 1909, page 303. 



Valid as to personal property but inralid as to real propeHy in bo 
far as exemption made to depend on ownership, 160 Ala., 253; 48 
So., 659. 

Legislature without power to limit exemption- of eemeteTies. Elin- 
wood Cemeteiy Co. v. Tarrant, Tax Col., 170 Ala., 459 ; 54 So., 186. 

Voter claiming disahility under Subsection 6, must show that 
disability begun before the tax beoame due, and that his-' taxable 
property did not exceed $500.00. 185 Ala., 439 ; 64 So., 57. 

Section 2076. 
Stub presumptive evidence poll paid. Absence of stub presump- 
tive evidence l^at it has nof been paid: Shepherd v. Sartain, 185 
AlR^ 439;. 61 So,, 37. 



Consider with Acts 1911, page 185, and both this section and said 
Act held conatitutionaL State v. Birmingham Sou. Ry. Co., 182 Ala., 
475; 62 So., 77. 

Tax levied on shareholder and not upon corporation. Share- 
holder cannot claim exemption' wM«h the corporation is entitled to. 
Ex parte, State in re State v. Lovejoy^ 188 Akt., 401; 66 So., 1. 

Tax Assessor cannot deduct from the assessed value of the stock 
of the corporation the amount of a recorded mortgage given to it. 
State V. SeUer and Orum Co., 151 Ala., 557 ; 41 Sa, 548. 

Section 2099. SnbMCtion 7. 
Applies to instroments without regard to the d&te of their exeoa- 
tion. State, ex rel. Continental Trust Co. v. Still, 182 Ala., 503; 62 
So., 534. 

SeotioB 208ff. EhdlWottM 7 (d). 

Is constitutional. State v. Ala.,. Fuel- & Iron Co., 188 Ala., 487; 
66 So., 196. 

Section 2086. Subsection 8. 

Does not permit deduction from the value of the capital of the 
amount invested by a National Bank in bends of tbe sfate. P&rrsnt, 
Tax Collector v. Bessemer National Bank, 7 App:, 28S-; 61' »>;, 4^ 
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Seotioii 2086. Sabsectdon 9. 

The non-taxable property should be deducted from the value of 
the shares in the stoek in a cemetery. Elmwood Cemetery Co. v. 
Tarrant, Tax Collector, 170 Ala., 459; 54 So., 186. 

Corporation has Hen on shares for taxes paid. Ex parte, State, 
in re, The State v. Lovejoy, 188 Ala., 401 ; 66 So., 1. 

Seotion 2083. 
See note to last section. 



Is not repealed by the Municipal Code Act. City of Birmingham 
V. Sou. Express Co., 164 Ala., 529 ; 51 So., 159 ; Ex parte, Bozman, 
183 Ala., 91 ; 63 So., 201 ; Bozman v. State, 7 App., 157 ; 61 So., 604. 

Section 3080. 
Does not repeal Section 1339. City of Birmingham v. Sou. Ex- 
press Co., 164 Ala., 529; 51 So., 159. 

Section 2088. 

Amended, Acta 1909, page 337. 

Seotion 4, Acts 1911, page 159, regarded as an amendment of this 
B^btion. City bf Montoothery t. Royal Exchabge Assutanbe Gairp. 
of Eng., 5 App., 318 ; 59 So., 508 ; Btown v. Pittsblirfi; L. & t. Cd., 
lOApp., 614;65So., 699. 

This case holds that section aa fifoeiided is constitationa], and that 
it is a license tax and not a property or fritbtihlse tax, Id. Dms liot 
include premiums received at its home office outside of state on pol- 
icies held by residents of sttitb. BA pirte, Pittsburg L. ft T. Co., 
189Ala., 413;66So., 489. 

awBtiDBseei. 

Date pbU du^ an4 payable to qaalify a peraea to bold 9fflee ^- 
eoBsed at lengtii. Frost v. Statej ex reL, Glem^nts, 153 Ala.^ 654; 
^ 6o.i 20^. 

Sectton 2097. 

Comniistiotili ar^ eki^ed on state taXes wlieii aas^^eat iS mi^e : 
littt oh eotUlty faXe« hot barned fill ente^bd on aRBAament book. AHa 
ati a^grltiibnt 6l cotiunidsion^ by assesftbr ttff^ aMtlsSffibnt Ahd b^: 
fore entry on assessment book was valid as to state taxes. Stevrd^ 
v. Sample, 168 Ala., 270; 53 8t>., 188: 

Seetion 2009. . 

Demand and fee for demand not authorized until visits to pre- 
cincts advertised and made, as provided by law. Davis et al. v. 
Curtis, 192 Ala., 64; 68 So., iW. 

Section 2103. 

Amended, Act 1911, page ^9. 

Fees not collectable till statute eoAptied iHfll. Ckvta M tL v. 
Curtis, 192 Ala., 64; 68 So., 419. 



SectioB 2107. 

See note to Section 210^. 
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Section Sill. 

The aasessment is deemed prima facia correct until contrary 
shown by proof. South and North Ala. R. B. Co. v. The State, 193 
Ala., 149; 69 So., 542. 

Section 2120. 

Amended, Acts 1909, page 179, Section 1. 

Section 2122. 

Amended, Acts 1909, page 179, Section 2. 

Beeord as evidence, not conclusiTe. Roman, Trustee v. Leritz 
etaL 

Section 2133. 

Strip of land acquired for railroad on which some work had been 
done but track not built held not within the statute. Betom not 
made to auditor. S. & N. Ala. B. B. Co. v. The State, 193 Ala., 149 ; 
69 So., 542. 

Section 2142. 

See note to Section 2133. 

Section 2143. 

Construed with Sections 2149 and 2145 all property of every kind 
moat be returned. State v. Western U. Tel. Co., 72 So., 98. 

Section 2144. 
See notes to Section 2143. 

Section 214B. 

See note to Section 2133. 

Section 2148. 

On appeal tried de novo. State v. Hull, 172 Ala., 316 ; 54 So., 560. 

Cases tried or original assessments de novo. Neither party can 
object to the return of the tax commissioners. State v. S. S. S. & I. 
Co., 162 Ala., 234; 50 So., 366. 

Commisaiouers may reassess and appeal may be taken. The is- 
sue is always the same; the fair reasonable cash value. Powers 
of State Commissioner stated. State v. HiU, 172 Ala., 316; 54 So., 
560. 

Section 2166. 

Amended, Acts 1909, page 179, Section 3. 

Amended, Acts 1911, page 130, Section 10. 

Section 2168. 

Amended, Acts 1909, page 179, Section 6. 

Section 2169. 

Amended, Acts 1911, page 577. 

Section 2174. 

Amended, Acts 1909, page 179, Section 4. 
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Section 2176. 
Amended, Acts 1909, page 179, Section 5. 

Section 2200. 
Construed with Sections 2206, 2207 and 2208, and local Acts 1911, 
page 343, Section 8. The Treasnrer, and not the Tax Collector, is 
the costodian. Kayser v. Bird, 74 So., 48 ; Board of Rev. of Shelby 
Co. V, Ferguson & Son Co., 72 So., 613. 

Section 2206. 

See notes to Section 2200. 



See notes to Section 2200. 

Section 2208. 
See notes to Section 2200. 



Gommissioner under control of Qovemor. No length of term is 
fixed. Com. held subject to will of QovemoT. Tooart v. State, ex 
rel., CaUohan, 173 Ala., 453 j 56 So., 211. 

Section 2218. 

Amended, Acta 1911, page 550. 

Section 2222. 

Salaries of Commissioners paid out of State Treasurer and not oat 
of this fund. State, ex rel, Com. v. Smith, Auditor, 188 Ala., 432; 
66 So., 61. 

The legal proceedings mentioned in Section 2241 are those men- 
tioned in this section. State, ex rel., Troy v. Smith, Auditor, 187 
Ala., 411; 65 So., 942. 

Actual expense may be paid out of fund after year expires. All- 
good, State Auditor, t. Stallings, 72 So., 383. 

Section 2223. 

The duty of Commission is to see that the assessments are baaed 
on reasonable cash value rather than merely equalized. State v. 
Hall, 172 Ala., 316; 54 So., 560. 

Commission has power to set aside aesessments made by any au- 
thority, including the commissioner's court, except that fixed by a 
court on regular appeal. State Tax Com. v. Bailey & Howard, 179 
Ala., 620; 60 So., 913. 

Section 2228. 

This motion meets the requirements of due process of law. State 
Tax Com. v. Bailey & Howard, 179 Ala., 620; 60 So., 931. 

Section 2238. 

Removal requires neither a hearing nor a notice. He holds at 
will of Governor. Touart v. State, ex rel., Callahan, 173 Ala., 453 ; 
56 So., 211. 
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Section 2241. 
See notes to Section 2222. 

Section 2260. 
It is not necessary that re-assessiuent follow assignment. State t. 
S. S. S. & I. Co,, 162 Ala., 234; 50 So., 366. 

County Commissioner not entitled to raise made by State Com- 
missioner. Smith, Auditor, t. Bowers, Tax Collector, 187 Ala., 406 ; 
65 So., 819. 

Section 23B1. 
See note to Section 2250. 

Section 2262. 

Provision allowing appeal not uneonstitutionaL State v. Bley, 
162 Ala., 239; 50 So., 263. 

Repealed by Acta 1911, page 159. State t. Ide. Cotton Mills, 175 
Ala., 539 ; 59 So., 481 ; State Tax Com. v. Bailey & Howard, 179 Ala., 
621 ; 60 So., 913; Smith, Auditor, v. Bowers, Tax Collector, 187 Ala., 
406; 65 So., 819. 

Seotipn 2266. 

judgment (tf Cofmnussioners final unless appealed frotti or set 
aside by State Tax Com. Limitationa. State Tax Com. v. Bailey Sf 
Howard, 179 Ala., 620; 60 So., 913. 

Section 2268. 

Probate Court acquires jurisdiction only by a report from the 
tax collector, etc., and a .sale gives no title unless jurisdiction so 
acquired. Parker v. Tarrier, 180 Ala., 394; 61 So., 303; Pollak v. 
Milam, 190 Ala., 569; 67 So., 381. 

Section 2278. 

Decree must be signed by Judge of Probate or sale is void. Doe, 
ex dem, Stanfleld v. Styles, 185 Ala., 550; 64 So., 345. 

Section 2386^ 

Persons holding tax deed may convey. Lon, et al. v. Boast, 153 
Ala., 428 J 44 So., 955. 

Assignment by separate paper will not authorize Probate Judge 
to m^ke deed. Cqpeland v. Bond et al., 155 Ala., 571 ; 46 So., 853. 

Section 2296, 

Aiiiei;Ldecl> Acts ^911, page 36, 

Probate J^vdg^ cannot refuse d^d on account of irregularities. 
Roach, Judge of Probate v. State, ex rel., Albritton, 148 Ala., 419 ; 
39 So., 685. 

Application to redeem, how made. Id. Possession will support 
nigj^t to redeem. Id. To make g/ifQ^ title there must be Btibptaiitial 
eompUance with statute. Burden on. party ui^<|er taiX title to show- 
compliance. Copeland v. Bond et al., (but see Section 2297) l55 
Ala., 571; 46 So., 853. 

Section ^97. 

I^eves hojdet! qI \ax titie from, having- to proTe r^^jlarity ol 
proceedings. Hamton v. Enslen et al., 182 Ala., 40i3 ; 62 So., $96. 
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SectUm 2300. 

See notes to Section 2296. 

Section 3303. 

See notes to Section 2296. 

Section 2305. 
Applies only to sales by tax collectors and. not to sale by audi- 
tor. Street et al. v. Dayle, 187, Ala., 332 ; 65 So., 775. 

Section 2306. 
See notes to Section 2305. 

SMtion SSIO. 

Does not apply to land sold \inder Acts 1894-5, page 488. Yande- 
boncover t. Hannon, 159 Ala., 617 ; 49 So., 292. 

Books as evidence not conclusive. Effect of irregularities. Ro- 
man, Trustee v. Lentz et al., 177 Ala., 64; 58 So., 438. 

Section 2311. 

Does not apply to sales by states of lands bid in by state and re- 
sold. Doe, ex dem, Trotter v. Moog, 150 Ala., 460; 43 So., 710. 

Statute does not begin to sun till possession taken. Long et aL 
V. Boost, 153 Ala., 428 ; 44 So.. 955. ' 

Posaesaion for entire period must have been adverse. Hooper et 
al. V. Bankhead & Bankhead, 171 Ala., 627 ; 54 So., 549. 

Owner may dispute the record and show that he paid the taxes. 
Roman, Trustee v. Lentz et al., 177 Ala., 64; 58 So., 438. 

When possesaion taken and held defects in sale are cured. Tid- 
well V. MeCIuskey et al., 191 Ala., 38; 67 So., 673. 

Section 2313. 

Construed at length, and proper practice indicated. Oreen v. 
Shepherd et al., 73 So., 532. 

Section 3313. 

Does not offend Section 45 of the Constitution. Bracely v. Noble, 
77 So., 368. 

Kemedy is exelosive. Osbom v. Waldrop, 176 Ala., 232 ; 57 So., 
698 ; Bains Bros., Inc., Co. v. Purdin, 180 Ala., 333 ; 60 So., 920. 

8Mtlon3314. 

See note 2313. 

Section 2323. 

Does not authorize sale for sum less than amount necessary to re- 
deem. Crebs v. Fouler, 148 Ala., 366 ; 42 So., 553. 

Section 2324. 

See note to Section 2323. 

Section 233B. 



See note to SectioD 2 
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Limitation of three years does not apply to sale by atste. Wilk- 
«rson et al. v. Lemon dem Co., 150 Ala., 464; 43 So., 857. 

If state acqtiired no title, auditor's deed conveys none. Hooper 
et al. V. Bankhead & Bankhead, 171 Ala., 626 ; 54 So., 549. 

Does not violate Section 45 of Conatitotion. Doe, ex dem, Evans 
V. Mathews et al., 192 Ala., 181 ; 68 So., 182. 

Section 2327. 

If private sale does not bring sufficient sum to pay taxes and 
•cost, officers lose cost. Bradon, State Auditor, v. Williams, Judge, 
157 Ala., 386; 47 So., 199. 

See same case, 166 Ala., 73; So., 873. 



See note to Section 2327. 
See note to Section 2327, 



Section 2332. 
Sectton 2337. 



Section 2340. 

Sections 2340 to 2344 relate to taxes erroneously paid to tax col- 
lector and no other taxes. Sections 2345 to 2347 relate to other 
taxes. Board of Revenue of Jefferson County v. Birmingham Water 
Works Co., 160 Ala., 152 ; 49 So., 683. 

Relates to errors and does not permit the passing on the validity 
of tax laws. State, ex rel., Norwood v. Goldsmith, Treasurer, 162 
Ala., 171; 50 So., 394. 

Applies to fees of back tax commissioner, since there is an ade- 
quate remed>' at law. Collection by tax collector of such fees cannot 
be enjoined. Patterson v. Pitts, Tax CoUector, 180 Ala., 100; 60 
So., 390. 

Section 2341. 

See note to Section 2340. 

Section 23«1. 

See note to Section 2340. 

Section 2343. 
See note to Section 2340. 

S«ction2344. 

See note to Section 2340. 

Section 234B. 

See note to Section 2340. 

Section 2346. 

See note to Section 2340. 

Section 2347. 

See note to Section 2340. 

Section 2361. Subsection 7. 

A corporation paying a brewer's tax is also liable for franchise 
tax. Spira et al. v. Stete et al., 146 Ala., 177 ; 41 So., 465. 
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Baotioii 3361. Snbuction 22. 
A corporation reporting credits within statute. State t. Whole- 
sale and Retail Credit Association, 77 So., 735. 

Section 2361. Sobsectioii 26. 

A contract made by & corporation doing business without comply- 
ing with this statute can be enforced. Sunflower Lumber Co. v. 
Turner, 158 Ala., 191 ; 48 So., 510. 

A cotton mill company organized in this state is required to pay 
under Subsection 27 and not under Subsection 26. Chinnabee 
Cotton Mills V. State, 166 Ala., 119; 52 So., 390. 

A company that has paid under Subsection 41 not liable under 
Subsection 26. Bigbee Furt. Co. v. Smith, Auditor, 186 Ala., 552 ; 
65 So., 37. 

Section 2861. Sntwection 27. 

Provision is for revenue and its object is not to invalidate con- 
tract. Cann v. Long £ Son, 2 App., 274 ; 56 So., 666. 

Section 2361. SntMection 27 b. 

See note to Subsection 26. 

Section 2361. Snbflection34. 

Having paid this tax not liable under Subsection 55. Montgom- 
ery Traction Co. v. State, 150 Ala., 664; 44 So., 541. 

As to street railway between different towns of different popula- 
tions, see Anniston Electric & Qas Co. v. State, 12 App., 624; 67 
So., 843. 

Section 2361. Subsection 11. 
If this tax paid not liable under Subsection 26. Bigbee Fort. Co. 
T. Smith, Auditor, 186 Ala., 552; 65 So., 37. 

Section 2361. Subsection 66. 

Tax must be paid under this Subsection and Subsection 7. Spira 
et al. V. The State et al., 146 Ala., 177; 41 So., 465. 

A payment under Subsection 34 not liable under this Subsec- 
tion. Montgomery Traction Co. v. State, 150 Ala., 664 ; 44 So., 541. 

Section 2861. Snbaectton 68. 

Does not apply when transaction interstate commerce. Clark v. 
State, 4 App., 202 ; 59 So., 236 ; Miller v. State, 7 App., 183 ; 62 So., 
307. 

Section 2361. Subsection 68. 

Amended, Acts 1911, page 159. 

Section 3361. Subsection 68. 
Indictment, sufficiency of allegation. Williams v. State, 150 Ala., 
84; 43 So., 182. 

Section 2361. Subsection 71 <a.) 

Amended, Acts 1911, page 159, Section 39. 
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I£ picture, ordered from another state through an agent can be 
rejected on delivery, it is not interstate commerce and a license is 
due. Dozier v. State, 154 Ala., 83 ; 46 So., 9. 



Not a property but a privilege. Is constitutional. Son. By. Co. 
V. Green, Probate Judge, 160 Ala., 396; 49 So., 404. 

Section 2401 
For distinctiojiB as to contracts that can be enforced and that 
cannot where business is carried on without license, see Sunflower 
Lumber Co. v. Turner, 158 Ala., 191 ; 48 So., 510. 

Section 2402. 

License to sell liquor permits sale at one place only. Johnson t. 
State, 152 Ala., 61; 44 So., 555. 

Section 2409. 

Repealed, Acts 1911, page 120. 

Section 2411. 

Amended, Acts 1909, page 165. 

Amended, Acta 1915, page 120. 

Will be refunded whether paid as a lioenae tax or privilege tax. 
Procedure. Bigbee Fertilizer Co. v. Smith, Audited, 186 Ala., 552 ; 
65 So., 37. 

Matter is passed on by Probate Judge, neither State Anditop n«r 
commissioners court can control. Procedure, Lovelady et al. v. 
Loveman, Joseph & Loeb, 191 Ala., 96 ; 68 So., 48 ; Smith, Auditor, 
V. Tenn. C. & I. R. R. Co., 192 Ala., 139j 68 So., 865. 

Purpose of Acts Special Sessioa 1907, page 165, amesdiBg ttiis 
section. Singer Sewing Machine Co. v. Teasely, 73 So., 969. 

SeotiMMlfl. 

See note Section 2411. 



As to crime committed in postofBce, see Brooke v. State, 155 Ala., 
78; 46 So., 491. 



Tax officers of county against whom mandamus is granted, may 
appeal without bond. McLendon v. Empire Mining Co., 74 So., 937. 

Section aMS 

Cited. State, ex rel., Trov v. Smith, Auditor, 187 Ala., 411; 65 
So., 942. 

SeetionM64. 

Mortgagee in possession and mortgagor may sue jointly or sep- 
arate. Sou. By. Ca v. CiMunben «t al., 10 App., 324; 65 So., 417. 
See notes to Section 24613^ 
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Does not interfere with the right of a wife to sue for alienating 
the affections of husband. Parker v. Newman, 75 So., 479. 



For count held insufficient, see Hntchinson v. Bozeman, 76 So., 
406. 

Seotion 2469. 

Innocent and hon^t misrepresentations will authorize decision 
bat not an action for deceit. Kilby Locomotive & Mach. Works v. 
Lacy & Co., 12 App., 464; 67 So., 754. 

Cited and constmed in connection with Sections 4298 and 4299. 
Southern Trust & Loan Co. v. Gussender, 4 App., 523; 58 So., 737. 

Action will lie if representation fraudulently or recklessly made. 
McCoy V. Prince, 11 App., 388; 66 So., 950. 

Most show miarepreBentation to recover. Heckensmith v. Win- 
ton Co., 11 App., 670 ; 68 So., 954. 

Seotioii 2471. 
No right to kill valuable Aog ta piroteot property of small valne. 
Erenshaw v. McKoan, 12 App., 485 ; 69 So., 559. 

8ecttoa9473. 

Equitable owners of judgment from which execution issued may 
sue sheriff on bis bond. Bums et al. v. Qeorgc, 154 Ala., 626 ; ^5 
So., 421. 

County may sue alone (or its taxes. Huggios y. Pickeas Co., 10 
App., 377 ; 64 9o., 472. 

County can sue Probate Jndge for failiag to colleet mortgage tax. 
Ex parte, Huggins, 188 Ala., 141 ; 65 So., 9da 

8«<^ou3485. 

Damage punative. Benfroe t. ColUna & Ca, 78 So., 396. 

AdminiBtrator recovering is trustee for the parties. White v. 
Ward, 157 Ala., 349; 47 So., 166. 

A child six years old was trespasser on B. B. track. Son. By. Co. 
V. Smith, 173 Ala., 7»7; 55 So., 913. 

This Tight of action ia not assignable. Holt v. Stolenwreck, 174 
Ala., 213; 56 So., 912; Defense in Codes 1896 to 1907, City of Bir- 
mingham V. Crain, 175 Ala., 91 ; 56 So,, 723. 

Counts in complaint under this section set out. L. & N. B. B. 
Co. V. Bogue, m Ala., 353; 58 So., 393. 

Damage punitive and not compensatory, Id. 

Purpose of statute stated. Id. Limitation under this section. 
Laure v. C. G. Kershaw Con. Ca, 177 Al*., 441 ; 59 So., 155. 

History pf section traced with coijstruction. Hull v. Wimberly 
ft Thomw H. Co., 178 Ala., 538,; 5^ Sa, 568. 

When father sues, limit of right to recover. Cannot sue under 
Employee's Liabijit^ Act. Harris v. Spencer Lumber Co., 185 
Ala., 648; 64 So., 557. 

A complaint held sufficient. PimiUve damages only recoverable. 
Bnmwell Coal Co. v. Setzer. ]|91 Ala., 398; 67 So., 604. 
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Section 2486. 

Amended, Acts 1911, page 484. 

See notes to Section 2485. 

Claims for damages under this statute within protection of the 
statute against fraudulent conveyance. Galloway et al. v. Shaddix, 
72 So., 617. 

Conduct of driver of motorcycle, material where one is riding 
with him is injured in collision with auto. Karpeles v. City Ice 
DeUvery Co., 73 So., 642. 

Damages under this seetion purely punitive. L. & N. R. B. Co. 
V. Williams, 74 So., 382. 

Cause of action under this section and under Section 3910 can- 
not be joined in same count because measure of damage different. 
Gulf State Steel Co. v. Fail et al., 78 So., 878. 

Section 2487. 
Oiimer who refuses to gin unless patron will sell to him may be en- 
joined by other dealers, since this section does not give an adequate 
remedy at law. Tallassee Oil Co. v. Fuel Co., 76 So., 434. 

Section 248S. 

A bank that has delivered a bill of lading with draft attached 
without payment of the draft may maintain a suit on the draft. 
Fire Aas'n of Philadelphia v. Williams, 77 So., 166. 

Complaint must show that plaintiff is beneficial owner. Norwich 
Union Fire Ins. Co. v. Prude, 145 Ala., 297 ; 40 So., 322. 

Complaint by assignor for the use of assignee held demurable. 
AUen V. Alston et al., 147 Ala., 609; 41 So., 159. 

Case where contract assigned, held not to fall under this section. 
Bohanan v. Thomas, 159 Ala., 410; 49 So., 308. 

Proper averments suggested. A. Dreher & Co. et al. v. National 
Surety Co. et al., 174 Ala., 490 ; 57 So., 34. 

"Legal title" and "Beneficial Owner" distinguished. Coats v. 
Mutual Alliance Trust Co., 174 Ala., 565 ; 56 So., 915. 

Assignee of collateral note may sue, Id. 

Insurance policy orally assigned after the fire may not be sued 
on by assignee. Cosmopolitan Fire Ins, Co. v. Qingold, 3 App., 537 ; 
57 So., 266. 

Does not apply unless contract is for the payment of money. Sou. 
By. Co. V. Brewster, 9 App., 597 ; 63 So., 790. 

The owner of timber sold by a third party may sue for the price. 
Monogain Hardwood Co. v. Thrower, 10 App., 414 ; 65 So., 69. 

Construed with Sections 4958, 4951, 4956 and 4958, certificate 
of deposit payable on the death of the depositor to another ia not 
an executed gift and may be revoked. Hicks v. Meadows, 193 Ala., 
246; 69 So., 432. 

Section 2490. 

Assignee of a non-assignable contract may sue when new agree- 
ment made with him. Fletcher v. Prestwood, 150 Ala., 135; 43 So., 
231. 

Case in whch Section held not applicable. Rosenheim & Sons et 
al. V. Lacy, 167 Ala., 585; 52 So., 833. 

Nominal party not liable for co'rt. Birmingham Ry. L. & P. Co. 
V. A. C. & L. Co., 184 Ala., 601 ; 64 So., 44. 
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When consii^nee is mere agent of conaigaor, latter may Bne cm 
freight bill. Zimmema Goal Co. v. L. & N. B. R. Co., 6 App., 475; 
50 So., 598. 

Amendment allowed by adding nominal party. Sou. By. Co. v. 
Brewaton, 9 App., 597 ; 63 So., 790. 

A consignor cannot sue for the failure to deliver gooda shipped to 
Tarions parties, aa nominal plaintiff, or otherwise, since each ship- 
ment requires a separate suit. Ala. Great Southern B. B. Co. y. 
Altman Co. et al., 191 Ala., 429; 67 So., 589. 

Suit by "Mrs. Houston Smith, Pro Ami," "Joe Smith," amended 
by striking nominal plaintiff. Smith v. Tearwood et al., 73 So., 384. 

Section 2491. 
Proper affidavit most be made before secondary evidence admis- 
sible. U. S. Fueling and Goaranty Co. v. Town of Decatur, 174 Ala., 
480; 56 So., 953. 

SMti(m2494. 
If recovery might have been had in former soit it is a bar. Ma- 
son et al. V. Mason, 5 App., 377; 59 So., 669. 

SMtion3tt6. 

Acton to recover money won on a bet survives. Motlow v. John- 
BOn, 151 Ala., 276 ; 44 So., 42. 

This section does not provide for the survival of causes of ac- 
tion. History of section reviewed. Winnis v. Tallapoosa Co. Bank, 
168 Ala., 469 ; 53 So., 228. 

Section 2497. 

When widow is sole devisee and executrix the action may be re- 
vived in either capacity or jointly. Wilson et al. v. Eirklen, 172 
Ala., 72; 55 So., 174. 

Action for trespass against railroad for entering on land not 
abated by death of two of the plaintiffs. Southern B. B. Co. v. 
Hayes et al., 73 So., 945. 



Appellate court may make order of revivor, Lasaeter v. Deos, 9 
App., 564; 63 So., 735. 

Bevivor, how perfected. Holman v. Clark, 11 App., 238 ; 65 So., 
913. 

M andamus the proper remedy to force the entry of proper order. 
State, ex rel., WUder v. Smith, Judge, 12 App., 636 ; 68 So., 490. 

Secti(m2fi00. 

Ament^d, Acts 1915, page 605. 

For facts that made it error to dismiss case, though formal order 
of revival not entered, see E. E. Forbes Piano Co. v. Hay, 75 So., 
408. 

SMtlos2601. 

Judgment can be rendered against one defendant without re- 
vivor against the other. Hayes v. Miller, 150 Ala., 621 ; 48 So., 818. 
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Section 2608. 

Amended, Acts 1915, page 605. 

Complaint against co-defendants. Long v. Qwin, 18S Ala., 196; 
66 So., 88. 

Section 2603. 

When judgment has been had against a partnership, the individ- 
ual members may still be sued in the same complaint. Ratchford 
et al. V. Covington Co. Stock Co., 172 Ala., 461 ; 55 So., 806. 

Are judgments in tort severable I N. Ala. Traction Co. et al. v. 
Hayes et al., 184 Ala., 592 ; 64 So., 39. 

8fletlOB3B04. 

When two are sued jointly for aH assault, it is error to refuse to 
charge that a separate verdict may be rendered. Lovelace V. Hitler 
et al., 150 Ala., 422; 43 So., 734. 

When suit is against individuals and as partners, severed judg- 
ment niav be rendered if proof fails to show partnership. Nevers 
Lumber Co. v. Fields, 151 Ala., 367 ; 44 So., 81. 

When joint contract iti alleged agaihst two defendants and tbe 
proof shows only one contracted there is a fatal variance. Bed- 
man & Co. V. L. &. N. B. B. Co. et al., 154 Ala., 311 ; 45 So., 649. 

Judgment may be rendered against one and in favor of another. 
Joint makers of a note. Jackdon V. Oedrgi& iFite Ihs. Co., 189 Ala., 
495; 66 So., 588. 

tfevtion S60(i. 

No breach which had accrued before the first Btiit cat! be tMvf^t- 
ed for in the second. Mason et al. v. Mason, 5 App., 377; 59 So., 
669; House et al, v. Donnelly, t ^p^i M7; 61 So., 18. 

Suit against partnership may be amended bo as t6 fir'66eec( liidi- 
viduaUy ag&iMt the JiartneW. Lfftyttllie t. 0««(iri, Seligtilto Co., 
147 Ala., 251; 41 Str., ^74. 

Partner may be sued even though judgment MQ. beetl fendei'^d 
against the firm. Bockford et si. v^ Covington Co., 172 Ala., 461 ; 
55 So., 806. 

Complaint not demdrraMe because if fails to ibcrtr wBetlte* e6m- 
pany is a corporation or partnership. Smiley ft Stth Cb. it. Kietlf, 
8 App., 3&4;57 8o., l27. 

A judgment against W. H. ft D. H., former partners doing bufi- 
neM Under the bame And style of H. H. Co., U i. jtldgMettf ag&inst 
the firm and the individtifcl taetttbffw. Clark et d. t. JtamWn L*t- 
timer, 7 App., 507 ; 61 So., 34. 

All partners liable for partiiifrMp dtbt. Tenn. Valley Bank v. 
Avery & Son, 9 App., 363 ; 63 So., 813. 

Judgment against Wahouma Drug Co. is ddfficieht witKoat sfatmg 
whether it is a partnership or a c«rporatioii. Wafwuma ting Co. v. 
Clay, 193 Ala., 79; 69 So., 82. 

BMabnmt 

A pAp6t ntft pt&p6liy (fftet>te^ iS flot t ttill. Bl&ii^ti^' (J6. v. 
Nofthfup, 116 Al«., i90; $7 So., 1^. 
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Applies also to administrBtors and fumishes disqualifications. 
Crommelin v. RauoU et al., 169 Ala., 413 ; 53 So., 745. 



Applies only to the iasue of letter, and not to removal into chan- 
cery. Colquett et al. v. Gill et al., 147 Ala., 554; 41 So., 784. 

Section 2520. 

Cited but not construed. Crommelin v. Bauoll et al., 169 Ala., 
413; 53 So., 745. 

Detenmning right to letters is action in persoimDi. White t. 
Hill, 176 Ala., 480 ; 58 So., 444. 

Father, if fit to serve, has preference. Nloholea v. Smith, 186 
Ala., 587; 66 So., 30. 

BMtU»i2838. 

Requirements of statute jurisdictional. Alvarez et al. v. "Warner 
et al., 77 So., 344. 

Seetion SUO. 

Letters ai'e eoncluBive and cannot be coUfttemlly attsched. Suit 
eatinot he affected hy sho'Wing letters were procured by trlind. 
Carr v. 111. Central By., 180 Ala., 159; 60 So., 277. 

Switioii 26S3. 

Can BtUek c«liu«ntly when record iJBtttifttiTely ahWrn that th« 
court without juriadiotidn to lipp(»bt. Sttuth v. Alstitidef ct ftt, 
148 Ala., 654; 42 So., 29. 



Condition rf bond held proptr. Hurt v. Htirt *t al., 15t Ala., 126 ; 
« So., 260. 

dMtlO]i2641. 

Section appliea to adminMflftioii ia chaneeiy. Cronk t. Gronk 
«t ah, 148 Ala., 337 ; 42 So., 450. 

Bon<t Ordered on pi'ayer in cross-bill, and receiver Appoihted on 
failure to give. Hart v. Hurt et al., l57 Ala., 126 ; 47 So., 260. 

SwlioaS6()». 

Beffolari^ of removal examined. Smith v. Alexander, 148 Ala., 
&64;42^, 3». 

BwitiOB 3674. 
Amended, Acta 1907, Extra SeMion, page 194. 

A»«ttOtt 886ft 

flein Miy titaw olsitiu ii«t ptoj^vly weMtlt«d to detMt Ml« of 
land to pay d»bt. Utile et «1. v. Uarz, 146 Als., 620; 3$ So., 51t. 

Claim of administrator properly disallowed when not filed. Bur- 
den to show filing on him. iftiSnuio V. Mathews et al, 153 Ala., 
437: 44 So., 958. 

fWrftl e±liwJ« not coatrolled by (his statutfl. Boche tfadettfck- 
ing Co. V. DeBardeleben, T App., 232; «0 So., llJOO. 
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Claim not presented cannot be plead as set off. Traweek T. 
Hogler, 75 So., 152. 

Section 2690. 

Until the amount of a contingent legacy is ascertained it cannot 
be filed against the representative of estate out of which the legacy 
is dae. Stakely t. £x Com. of Foreign Mission of Presbyterian 
Chnrch, 145 Ala., 379; 39 So., 653. 

Claim must be presented by person authorized to present it. Any 
person having an interest in the claim either legal or equitable 
may present it. Merrits v. Vincent Mercantile Co., 157 Ala., 576 1 
47 So., 731. 

Claim for damages for breach of executory contract must be pre- 
sented. Hamill, Admr. v. Flowers et al., 184 Ala., 301 ; 63 So., 994. 

A personal presentation to Adm. suf&cient. W. L. WeUer & Son* 
T. Rensford, 185 Ala., 333; 64 So., 366. 

"When plea filed, burden is on plaintiff. He most show date of 
letters and date of filing claim. Stewart v. Lasseter & Co., 4 App., 
665; 59 So., 233. 

Claim for funeral expense does not fall under this section. Boche 
Undertaker v. DeBardeleben, 7 App., 232; 60 So., 1000. 

Amended, Acts 1915, page 547. 

Claim not presented in this state barred, though judgment waa 
had against administrator in another state. Beed et al. v. Blood- 
worth, 76 So., 376. 

Section 2691. 
Minor may present claim within twelve months after majority. 
It is no defense that assets have been distributed in good faith. 
Daniels v. Baldwin, 148 Ala., 292 ; 40 So., 421. 

SMti0B2696. 

Heal estate descends instantly to the heirs, but may be divested 
if personal property is not sufficient to pay debts. Baldwin et al. 
V. Alexander et al., 145 Ala., 186 ; 40 So., 391. 



Payment of physician summoned after death not knowing death 
had occurred, is a valid claim. Sewell v. Sewell, 74 So., 343. 
See notes to Section 2559. 

Section 2602. 

Administrator can compromise without authority of the court 
Loveman v. Birmingham By. & Power Co., 149 Ala., 515 ; 43 So., 411. 

Includes statement for claim of negligently killing. Bishop v. 
Big Sandy Lmnber Co., 74 So., 931. 

Ssotion 2606. 
Does not apply when estate is in chancery. Keoharmery Rule 
113. HoweU et al. v. Handle, 171 Ala., 457 ; 54 So., 576. 



Sale is authorized only by personal representative and not by heir. 
Swoop et al. v. Swoop, 173 Ala., 157 ; 55 So., 418. 
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SeotioD2620. 

An allegation in the petition that the personal propert7 is insuf- 
ficient for the pajnuent of the debts is sufficient on collateral attack. 
Peavey et al. v. QrifSn et al., 152 Ala., 256; 44 So., 400. 

Heir cannot have sale. Swoop et al. v. Swoop, 173 Ala., 157; 55 
So., 418. 

Section 2621. 

Proceedings in this section and those following most be complied 
iwith in chancery. Roy v. Boy et al., 159 Ala., 555 ; 48 So., 798 j 
Hardwick, et al. v. Hardwiek, 164 Ala., 390; 51 So., 389. 

It is not necessary to allege the interest owned by deceased. 
Bucker v. Tenn. Coal & Iron By. Co., 176 Ala., 456 ; 58 So., 465. 

Administrator can proceed with the consent of one heir. Decree 
of Probate Court cannot be collaterally attacked. Conniff et al. t. 
McFarlan, 178 Ala., 160; 59 So., 472. 

Section 3622. 

Land mnst be accurately described to give jurisdiction. Little et 
al. V. Marx, 145 Ala., 620; 39 So., 517; Rucker v. T. C. I. & By. Co., 
176 Ala., 456; 58 So., 465. 

Notice of sale, service on infant, how made to bind him. Crowder 
V. Doe, ex dem, Amett, 193 Ala., 470 ; 68 So., 1005. 

Section 2628. 

The insufficiency of the personal property to pay debts must be 
proven by the deposition of disinterested witnesses. Little t. 
Marx, 145 Ala., 620; 39 So., 517. 

Section 26S1. 

In ejectment where defendant claims under an administrator's 
sale and plaindEE claims by inheritance, proof of the order of sale, 
confirmation and deed is competent. Crowder v. Doe, ex dem, 
Amett, 193 AU., 470; 68 So., 1005. 

Section 2632, 
Dismissal a bar to latter petition, when. Hayers v. Komigay et si., 
152 AU., 650; 44 So., 839. 



Equity will not set sale aside because wife of administrator was 
the purchaser. ConniflE et aL v. McParlan. 178 Ala., 160 ; 59 So., 472. 

Section 2642. 

Rule that court must be satiafLed, etc., is guide to chancellor. Bop 
et al. V. O'Neal, 168 Ala., 354; 52 So., 946. 

Probate court has power to set aside sale when price is greatly 
'less than the real value. Such order will not support an appeal. 
The remedy is certiorari with bill of exceptions. Code 4867. Beed 
et al. V. Hughs, 192 Ala., 162; 68 So., 334. 

Section 2640. 

Conatrued at length. Gomez v. Oomez et al., 155 Ala., 158; 46 
So., 637. 
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Section 2660. 
ConstruGd at length. Gomez v. Gomez et al., 155 Ala., 158; 45 
So., 637. 

Section 2661. 
Error to exclude deed as evidence. Hunt v. Curtis, 151 Ala., 507 ; 
44 So., 54. 

Section 2666. 
Distributee or creditor can compel settlement. Burch v. Gaston, 
Judge, 182 Ala., 467; 62 So., 508. 

Section 2676. 

Credit allowed administrator for board of children. Howard et 
al. V. Rutherford, 149 Ala., 661 ; 43 So., 30. 

Belief under 4914 will not be granted when this section not com- 
plied with. Carpenter t. Carpenter, 75 So., 472. 

Section 2677. 
See notes to Section 2676. 



To set aside a decree on an account, an administrator must al- 
lege that he was not served with notice and was not present. Adams 
V. Walsh et aL, 190 AU., 516 ; 67 So., 432. 

Section 2687. 

Citation, effect of on administrator. Adama v. Walla et al., 190 
Ala., 516; 67 So., 432. 

Section 2688. 

Compelled settlement effect on future maturing debts. Daniels 
T. Baldwin, 148 Ala., 292 ; 40 So., 421. 

Section 2600. 

Compensation largely in discretion of Court up to maximum. If 
statutory commission allowed no allowance for service for arrange- 
ment and settlement. Collins et al. v. Clements, 75 So., 165. 



Board of minors properly set off against their share. Howard et 
al. T. Rutherford, 149 Ala., 661 ; 43 So., 30. 

Section 2736. 

Order protects administrator. Daniels v. Baldwin, 148 Ala., 292; 
40 So., 421. 

Section 2790. 

Allegation of adjudication of insolvency gives jurisdiction to 
order sale. King et al v. Gilreath, 154 Ala., 129 ; 45 So., 89. 



Plea of insolvency no answer to suit to enforce lien, but it may re- 
main on file as a suggestion of insolvency, for other purposes. La- 
vergne v. Eavens Bros. Con. Co., 166 Ala., 289 ; 52 So., 318. 



dbyGoogIc 



SUPPLEMENT TO CODE OP ALABAMA. Ql 



Procedure when lien claimed. Lavergne v, Eavens Bros. Con. 
Co., 166 Ala., 289; 52 So., 318. 

Section 2796. 

See 166 Ala., 52 So., 318. 

Certified judgment is a fixed charge against the estate. Fulton et 
al. V. Eggler, 76 So., 35. 



Does not apply to the removal of adminiatration into chancery. 
St. John et al. v. St. John, 150 Ala., 237; 43 So., 580; Hardwick et 
al. V. Hardwick, 164 Ala., 390 ; 51 So., 389 ; Siglin et al. v. Smith et 
al., 168 Ala., 398 ; 53 So., 260 ; Manf redo v. Manfredo, 182 Ala., 247 ; 
62 So., 522. 

Does not apply to bills filed to enforce a testamentary trust. 
Smith et al. v. Cain et al., 187 Ala., 175 ; 65 So., 367. 

Does not apply to cases where there has been a revivor. Consoli- 
dated Mercantile Co. v. Warren, 74 So., 738. 

Section 3810. 

Construed with 5376, 6168, 6169 of Code. Executrix who dis- 
sented from will was permitted to make final settlement while suit 
by legatees was ending, where testator died without children. 
Eastbum et al. v. Canzas, 193 Ala., 574; 69 So., 459. 



Where a widow is administratrix and files a bill for various pur- 
poses, including assignment of dower, there should be an admii ' 
trator ad litem. Flomerfelt v. Siglin, 155 Ala., 633; 47 So., 106. 



Proof that statute has been complied with need not be made un- 
less there is a plea impeaching administration. Campbell v. Hugha, 
155 Ala., 591; 47 So., 45. 



This issue, how raised. Campbell et al. v. Hughs, 155 Ala., 591 ; 
47 So., 45. 

Section 2830. 

Not applicable as a defense to action for breach of warranty, 
when party in possession claims the land. Prestwood v. McGowan et 
al., 148 Ala., 475; 41 So., 779. 

Party in possession can defend without color of title against 
holder of deed from party not in possession. Mahan v. Smith, 151 
Ala., 483; 44 So., 375. 

Cited but not construed. McDaniel v. S. S. S. & I. Co., 152 Ala., 
414; 44 So., 705. 

Color of title discussed. Proof of burned deed, what necessary 
to admit. Powers et al. v. Hatter et al., 152 Ala., 636; 44 So., 859. 

Tax certificate to ancestor admissible to show bona fide claims of 
inheritance. Knight v. Hunter et al., 155 Ala., 238 ; 46 So., 235. 
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Advene possession not under color, etc., not available since Feb. 
11, 1893. Walker v. Wyman, 157 Ala., 478; 47 So., 1011; Roe v. 
Doe, ex dem, Rowe, 159 Ala., 614 ; 48 So., 1033. 

Has DO application to rightful possession, or possession under 
color of title or bona flde claim of inheritance or purchase. Dison 
V. Hayes et al., 171 Ala., 498; 55 So., 164; Mobile & Q. R. R. Co. v. 
Rutherford, 184 Ala., 204; 63 So., 1003. 

Bona fide claim of purchase is in same category as color of title. 
Wyman v. Walker, 177 Ala., 72; 58 So., 403. 

Possession begun but not perfected before this statute not availa- 
ble. Bowles V. Lowery, 181 Ala., 603 ; 62 So., 107. 

When defendant's defense is that he has been in possession up to 
8 supposed line under his deed he can claim no more land than cov- 
ered by his deed if he pleads the general issue. Defendant should 
have disclaimed and suggested disputed line under Section 3843 of 
Code. Jeffeiys v. JeflEerys, 183 Ala., 617 ; 62 So., 797. 

A deeded land to B, B soon returned the deed to A, A held pos- 
session. This waa adverse possession under color. Kretzer v. Jack- 
aon, 183 Ala., 642; 62 So., 811. 

Recorded deed assessment of taxes or claims by descent neces- 
sary since Code went into effect May 1, 1908, Eilpatrick et al. v. 
Trotter, 185 Ala., 546; 64 So., 589. 

The claim by inheritance must be bona flde. Jorden v. Smith, 165 
Ala., 591; 64 So., 317. 

WTien ancestor had only an estate by courtesy, but heirs held 
under bona fide claim of inheritance for more than ten years before 
this section went into effect, their claim by adverse possession held 
good. Childs V. Floyd et al., 188 Ala., 556; 66 So., 473. 

Tax Assessor has no authority to determine ownership and aay 
who shall and who shall not assess property. State, ex rel., Mat- 
son V. Laurendine, 74 So., 370. 

Prerequisites for titles by adverse possession aiace 1893. Liv- 
ingston V. Nelson, 76 So., 449. 

Sectioii 3887. 

Record must show final judgment to give the Appellate Court 
jurisdietion. Gibbs v. Southern Express Co., 78 So., 860 ; Tanner v. 
Bryant, 77 So., 431. 

An appeal will not lie from an order of sale where execution is 
levied from J. P. court on land. Bradford v. Weedon, 152 Ala., 661 ; 
44 So., 265. 

Nor from order of Circuit Court to certify findings of jury to 
Chancery Court. Stallworth et al. v. Brown et al., 155 Ala., 217; 
46 So., 467. 

Nor from a decree sustaining demurrers to and dismissing cross- 
bill. Aston et al. v. Dodson, 161 Ala., 518 ; 49 So., 856. 

Only parties or a party to a judgment can appeal. Weller & Son 
V. Henaford et al., 164 Ala., 312 ; 51 So., 344. 

Attorneys cannot appeal from a decree fixing their fee because 
they are not parties. Pake v. Leinkhauf Bank Co., 186 Ala., 307 ; 65 
So., 139. 

Remedy by appeal is statutory. No appeal lies from an order 
dismissing a receiver. Ex parte, Jones, 186 Ala., 567 ; 64 So., 960. 

A mere memorandum from Judge's notes dismissing an appeal 
from J. P. will not support an appeal. Edwards v. Davenport, 11 
App., 423; 66 So., 878. 
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A decree restoring to a party lands of which he had been de- 
prived by a decree which has been reversed will support an appeal. 
Lehman-Durr Co. v. Folmar et al., 166 Ala., 325 ; 51 So., 954. 

Final decree defined. Pake v. Leinkhanf Bank Co., 186 Ala., 307 
65 So., 139. 

A decree in vacation without consent of parties temporarily giv- 
ing custody of a child will not support an appeal. Hayes v. Hayes, 
192Ala., 280;68So., 351. 

A decree sustaining a demurrer to crosa-bill will not support an 
appeal. Bennett et al. v. Hall, 193 Ala., 273 ; 69 So., 136. 

Acts 1915, page 711, relative to appeals under this chapter con- 
strued. Coker v. Fountain, 75 So., 471. 

Overruling motion to dismiss certiorari granted by Probate Judge 
will not support an appeal. Osbom v. Robertson Tire & Auto Co., 
73 So., 229. 

Section 2838. 

Amended, Acts 1915, page 136. 

Cited but not construed. Town of Decatur v. Scharfenberg, 147 
Ala., 367; 41 So., 1025. 

Sustaining exceptions to answer will not support an appeal. 
Cleveland et al. v. Inc. Co. of N. A., 151 Ala., 191 ; 44 So., 37. 

There is no appeal from sustaining demurrer to cross-bill. Cross- 
assignment error by agreement. Sumner v. Hall et al., 157 Ala., 
230; 47 So., 565. 

Overruling demurrer to cross-bill will not support an appeal. 
Thomas v. Thomas, 161 Ala., 503; 49 So., 1027; Aston et al. v. Dod- 
80D, 161 Ala., 518; 49 So., 856. 

A decree sustaining a demorrer but not dismissing the bill is in- 
terlocutory under this section. Singe et al. v. Brainard, 173 Ala., 
64; 55 So., 603. 

An appeal from a decree sustaining demurrer but not dismissing 
bill must be taken in thirty days. Bickley v. Hayes, 183 Ala., 506 ; 
62 So., 767. 

a«otion2839. 

When injunction dissolved as to principal point, an appeal will 
lie. Florala Sawmill Co. et al. v. J. T. Parrish et al., 155 Ala., 462 ; 
46 So., 461. 

Seoti(«284X 

Amended, Acts 1911, page 625. 

Section 2843. 

Security for cost must be approved by the Judge under this sec- 
tion and Section 2827 by the clerk. Mayfleld et al v. Court of Co. 
Corns. Tuscaloosa Co., 148 Ala., 548 ; 41 So., 932. 

Section 2846. 

Amended, Acts 1911, page 198. 

Amended, Acts 1915, page 722. 

Construed with amended Acts 1911, page 610 and with Acts 1915, 
page 722, and court held that amount cannot be reduced without 
there is motion to that effect below. Central of Ga. R. B. Co. v. 
Chambers, 72 So., 351. 
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Court will not review motion in criminal case where trial had 
before 1915 amended. Watson v. The State, 72 So., 569; Trice v. 
The State, 72 So., 601. 

Court's ruling will not be disturbed, unless plainly contrary to 
the evidence. L. & A. R. R. Co. v. Byrd, 73 So., 514. 

There must be an exception to the ruling on a motion for a new 
trial before the court can review. Burton v. The State, 74 So., 721. 

Evidence should be set out in bill of exception for Appellate Court 
to review ruling on motion. Benton v. State, 76 So., 476. 

Section 2848. 

Transcript held to be insufficient to give jurisdiction. Huggins 
et al. V. Pickens Co., 9 App., 228 ; 62 So., 995. 



Supreme Court Rule No. 45, and this section construed together. 
A. 0. S. By. Co. V. Planters Warehouse & Com. Co., 153 Ala., 241 ; 
45 So., 82. 

S«otion2860. 

A defect held not to have been suMcient to warrant the penalty. 
Holmes v. Lambreth, 163 Ala., 460; 50 So., 140. 

Section 2854. 

Suit will not be dismissed on failure to pay cost of appea). Ex 
parte, Mathews, 145 Ala., 505; 40 So., 78. 

Section 2806. 

A decree to sell land and an order setting aside a decree to sell 
land will neither support an appeal. Qartman et al. v. Lightner et 
al., 160 Ala., 202; 49 So., 412. 

When a party is denied the privilege of contesting a will liis 
remedy is not by appeal. Griffin v. Milligan, 177 Ala., 57 ; 58 So., 
257. 

It is a question as to whether this section applies to condemna- 
tion proceedings. Ex parte, Montgomery Light & Traction Co., 
187 Ala., 376; 65 So., 403. 

An appeal will not lie from an order of the Probate Court setting 
aside a sale of real estate. Reed et al. v. Hughs, 192 Ala., 162 ; 68 
So., 334. 

Appeal from judgment of Circuit Court in case appealed from 
Probate Court must be taken within thirty days. McKenzie v. Jen- 
sen, 75 So., 939. 



An appeal will not lie from a decree setting aside a former decree 
for sale. 160 AU„ 202 ; 49 So., 412. 

A party not allowed to contest a will cannot appeal. Griffin v. 
Milligan, 177 Ala., 57; 58 So., 257. 

See notes to Section 2855. 

Section 2806. Sabeeotlon 6. 

This sabsection has no reference to orders entered for sale of 
real estate to pay debts. Curtis et al. v. Hunt, 158 Ala., 78; 48 So., 
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Sflction2867. 

See notes to Section 2855. 

S«otioii2863. 

This section applies to appeals from Probate Coort. White v. 
Boe, 151 Ala., 287; 44 So., 211. 

Construed with Sections 2S46, 6243, 3227 and rules 32, 33, Cir- 
cuit Court Practice. Lee et al. t. Raiford, 171 Ala., 124; 54 So., 543. 

S«ction2866. 
While the Supreme Court may render such judgment as the Pro- 
bate Court should have rendered, it may decline and remand. Lay- 
ton V. CampbeU, 155 Ala., 220; 48 So., 775. 

Seotion 3868. 

Amended, Acts 1909, page 165. 

Decree rendered January 25, 1906, appeal tahen January 25, 
1907, was not too late. Boyett et al. v. Frankfort Chair Co., 152 Ala., 
317; 44 So., 546. 

See also Theo Poull Co. v. Foy-Hayes Conatruction Co., 159 Ala., 
453; 48 So., 785. 

Does not affect right of appeal had before Code went into effect. 
Montgomery-Moore Mfg. Co. v. Lieth, 162 Ala., 246 ; 50 So., 210. 

In judgment rendered before the Code one year allowed. Gray v. 
Strickland, 163 AU., 344; 50 So., 152. 

If decree settles equities of the parties it cannot be reviewed in a- 
latter appeal in the case taken after the time for appealing from the 
first mentioned decree passed. Dickens t. Dickens, 174 Ala., 345 ; 
56 So., 809. 

When judgment was taken before Acts 1915, page 711, bnt ap- 
peal taken after that date, that Act, and not Act 1909, page 156, 
governs. Shiver v. Phillips-Boyd Pub. Co., 74 80., 745. 

Statute applied in Wilder et al. v. Bush, 75 So., 143. 

Seotion 2870. 

Construed generally as to time of filing. Sou. By. Co. v. Abra- 
ham Bros., 161 Ala., 317 ; 49 So., 801. 

National Union v. Sherry, ISO Ala., 627 ; 61 So., 944. 

Construed with rule of Supreme Court No. 42. Campbell v. State, 
182 Ala., 18; 62 So., 57. 

General conatruction as to. Cudd v. Reynolds, 186 Ala., 207; 65 
So., 41; Barney Coal Co. v. Hyche, 187 Ala., 520; 65 So., 798; 
Powell V. State, 5 App., 150 ; 59 So., 328 ; WiUiams v. State, 6 App., 
16; 60 So., 416. 

"Unless otherwise provided," defined. Swan v. State, 7 App., 
5; 60 So., 961. 

General constructions, 10 App., 625 ; 65 So., 681. 

Section 2871. 
These statutes are not modified by statates allowing time for bills 
of exemption, etc. Swain t. State, 7 App., 5; 60 So., 961, 
Amended, Acts 1915, page 715. 
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Seetion 2874. 

Where bond is made payable to the plaintiff instead of to the clerk 
and the execution superseded, this bond will support a common law 
action if breached. Simmons et al. v. Sharp, 2 App., 385; 56 So., 
849 ; Wheeler et al. v. Fuller for us, etc., 4 App. 532 ; 58 So., 792. 

Seotion 287S. 

Suit on superseded bond where custody of a child was retained 
pending appeal, and where oostodian absconded with the child, 
sureties liable though bond not in statutory form. Decker v. Decker 
*t al., 9 App., 241 ; 63 So., 24. 

8«otion287d. 

Amended, Acts 1915, page 715. 

The remedy of a woman that has been denied the privilege of ap- 
peal without bond is mandamus, and not appeal. Kimball t. Cim- 
ningbam Hardware Co., 78 So., 787. 

Objection that widow was not allowed an appeal under this sec- 
tion as amended by Acta 1915, page 715, not available when there 
is no order or decree concerning the disallowance, Kimball et al. v. 
Cunningham Hdw. Co., 73 So., 323. 

Section 2881. 

An appeal by one of several defendants dismissed. Dickens v. 
Dickens et al., 174 Ala., 305 ; 56 So., 806. 

An appeal by one party and the other appeared and assigned er- 
rors. Kule in such cases. N. A. Traction Co. et al. v. Hayes et al., 
184 Ala., 592; 64 So., 39. 

As amended appeal may be taken by any party without citati<ai 
of eo-defendant. City of Montgomery v. If cCabe, 6 App., 559 ; 60 
So., 456. 

Section 2884. 

As amended. Acta 1911, page 589, one of several parties to a 
judgment may appeal. City of Birmingham v. Hawkins, 72 So., 25. 

If summons is not issued to a party not joining in the appeal it 
is waived if the cause is submitted without objection. Norton v. 
Birmingham Fertilizer Co., 74 So., 97. 

Seotion 2886. 

Does not apply to supersedeas bonds. Birmingham T. & S. Co. v. 
Curry et al, 175 Ala., 373; 57 So., 962. 

Amendment of date of appeal bond permissible. Wilder et al. v. 
Bush, 76 So., 143. 

Section 2886. 

Objection to supersedeas bond, where and when to make. Id. Bir- 
mingham T. & S. Co. v. Carry et al., 175 Ala., 373 ; 57 So., 962. 

Omission to date bond not fatal. S. S. S. & I. Co. v. Terry, 191 
Ala., 476; 67 So., 678. 

See notes to Section 2885. 

An appeal will not be dismissed on account of defective bond. 
Opportunity to file bond will first be given. Strain v. Irwin, 75 So., 
151. 
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Section 2887. 
Construed and reconciled with Supreme Court Eule No. 45. A. 
G. S. Ry. Co. V. Planters WarehouBe and Con. Co., 153 Ala., 281 ; 
15 So., 578; Campbell v. The State, 182 Ala., 18; 62 So., 57. 

Sedaon 2890. 

The court will not review error which will not affect the rights 
of the litigant or the results of the appeal. Floyd et al. v. State, 
ex rel„ Baker, 177 Ala., 169; 59 So., 280. 

Judgment rendered when trial had on agreed state of facts. Bas- 
sett et al. v. Powell et al., 178 Ala., 340; 60 So., 88. 

Cited and applied. Twin Tree Lumber Co. v. Ensign et al., 193 
Ala., 113 ; 69 So., 525 ; Farmers Bank & Trust Co. v. Shut & Keihn, 
192 Ala., 53; 68 So., 363. 

Section 2892. 

Practice when judgment confessed by one authorized by power of 
attorney. Max J. Walker Brokerage Co. v. Courson, 160 Ala,, 374; 
49 So., 341. 

In unlawful detainer defendant conferaed judgment for pos- 
session and litigated the damages. He could assign error on the 
latter part of the judgment only. Nicholes v. Walters, 180 Ala., 
362; 61 So., 268. 

A judgment on an award is reviewable. Bell v. McKey & Co., 
72 So., 83. 

Section 2893. 

The bond will support an action. Decker v. Decker, 9 App., 241 ; 
63 So., 24. 

Section 3908. 

Common l^w and statutory award distinguished. Whitmore et 
aL V. Bartlett, 156 Ala., 546; 47 So., 972. 

Section 2809. 

No judgment of the court ia had. The award is entered np as the 
judgment of the court. Gandy v. Tippett, 155 Ala., 296 ; 46 So., 463. 

Seotion 2910. 

If submission not in writing it is a common taw, arbitration and 
all the arbiters must agree. Whitman et at. t. Bartlett, 156 Ala., 
546; 47 So., 972. 

Section 3911. 

The delivery of copy of the award ia directory. T. C. I, & Ry. 
Co. V. Roussell, 155 Ala., 435; 46 So., 866. 

If the submission is not in writing it is governed by common law 
rules. Whitman et al. v, BarUett, 156 Ala., 546; 47 So., 972. 

Section 2912. 

Does not apply unless submission is in writing. Whitman et al. 
T. BarUett, 156 Ala., 546; 47 So., 972. 



Nothing is required but the clerical acti of entering up and filing. 
Gandy v. Tippett, 155 Ala., 297 ; 46 So., 463. 
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Arbitera can be awom but this can be waived. T. C. I. & By. Co. 
T. RouBseU, 155 Ala., 435 ; 46 So., 866. 



Difference between common law and statutory arbitration pointed 
out. Whitmore et al. v. Barttett, 156 Ala., 546; 47 So., 972. 

Seotian2dS4. 

Plaintiff in claim suit may prove that attachment is void, but not 
that it is irregular. Chancellor may issue, when. Wigs Bros. v. 
Kingman, 155 Ala., 189; 45 So., 153. 

Judgment should not be taken till demand due. Ex parte, Seals 
Piano and Organ Co., 188 Ala., 443 ; 66 So., 146. 

Suit for breach by purchaser on contract for a specified amount of 
cotton seed at so much per ton ia a money demand and an attach- 
ment would lie. Qa. Cotton Oil Co. v. Cantisle Seed Co., 75 So., 984. 

Section 2926. 

See notes to Section 2924. 



Chancellor may issue, when and how. Wigs Bros. v. Bingman, 
155 Ala., 189 ; 46 So., 153. See notes to Section 2924. 

Seotion 2928. 
If attachment not regular, land title thereunder defective. Graney 
et al. V. White, 164 Ala., 411; 51 So., 236. 

Svction 3929. 

Second affidavit must be made. Wigs Bros. y. Kingman, 155 Ala., 
189; 45 So., 153. 

Omitting affects the levy but not the Issuing of writ. Corona Coal 
Co. V. Lucas E. MoOre Stave Co., 186 Ala., 593 ; 65 So., 51. 

Section 2931. 

The fact that notice has been given must be recited in support of 
judgment by default. Trammell v. Guy, 151 Ala., 311 ; 44 So., 37 ; 
Son. Timber & Investment Co. v. Creagh., 154 Ala., 283; 45 So., 666. 

When no appearance, judgment is in rem and not in personam. 
Id. What the judgment must show as to publication and mailing no- 
tice discussed at length. McM&han v. Brown, 185 Ala., 272; 64 So., 
553. 

Jurisdictional facts must appear of record. No presumptions are 
indulged. Herrick v. Herrick, 186 Ala., 439 ; 65 So., 146. 

Seotion 2940. 

Levy by garnishment gives jurisdiction. Planters Chemical and 
Oil Plant v. Walker & Co. et al., 160 Ala., 217 ; 49 So., 89. 

Interest in land under will with various limitations held subject to 
levy. Tatom v. Commercial Bank and Trust Co., 185 Ala., 249 ; 64 
So., 561. 
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Reaches all denianda for all kinds of service. Dothan Qrocery 
Co. T. H. W. Woodfred & Son ; 76 So., 432. 

Seotion 29BS. 

A bond requiring a return of the property in sixty d&ya cannot 
be enforced summarily. Gautt et al. v. Beatty, 77 So., 28. 

There can be no recovery on replevy bond by stranger, on proof 
that the defendant failed in the suit. Donalaon v. Wilkina, 192 
Ala., 100; 68 So., 812. 

Seotion 2961. 

Judgment nil dioit can be taken when. Effect of replevying as 
to giving jurisdiction to render personal judgment. Olllver v. Kin- 
ney, 173 Ala., 593 ; 56 So., 203. 

Judgment before complaint filed imauthorized. Chactawatchie 
H'wood & L. Co. V. Adams, 10 App., 613; 65 So., 678. 

There should be no trial till demand due. Ex parte, Seals Piano 
& Organ Co., 186 Ala., 443; 66 So., 146. 

SMtl0D29e2. 

If summons and complaint filed and served, case proceeds aa other 
oases. Olliver v. Kinney, 173 Ala., 593 ; 56 So., 203. 

Section 2668. 

Where complainant filed and defendant appears and pleads, the 
suit proceeds though no summons issued, even if the attachment is 
quashed. Merchants L. Nat. Bank v. Troy Grocery Co., 150 Ala., 
128; 43 So., 208. 

When defendant appears and judgment is rendered against him, 
the judgment is in personam, and the lien of the attachment is not 
destroyed, because the judgment does not condemn the property. 
Property may be sold under venditioni exponas, or by writ of ex- 
ecution. Reynolds v. Williama, 152 Ala., 488 ; 44 So., 406. 

If summons is not served, and there is no general appearance, 
judgment can only be had in rem. Olliver t. Kenney, 173 Ala., 
593;56So., 203. 

Section 2066. 

Ground of attachment may be put in issue. I>e Jamette v. Drey- 
fus et al., 166 Ala., 138; 51 So., 932; Wilson et aL v. Callan, 9 
App., 265; 63 So., 27. 

Action for maliciously and without probable cause, suing out 
garnishment may begin before termination of main case. Gold- 
stine et al. v. Nobles, 73 So., 822. 

Defendant in garnishment may contest the ground of garnish- 
ment in main suit, or independent action on the bond. Dishman et 
al. V. Griffia et al., 73 So., 966. 

Seotion 2967. 
Amended, Acts 1915, page 880. 

Seotion 2971. 

No order condemning the property is needed. Reynolds et at. 
V. Williams, 152 Ala., 488; 44 So., 406. 
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Section 2974. 
Amended, Acts 1911, page 91. 



What conduct is covered, Johnson v. State, 152 Ala., 93; 44 So., 
671. 

Section 2981 

Amended, Acts 1911, page 552. 

Section 2886. 
Duties discussed. Johnson v. State, 152 Ala., 93 ; 44 So., 571. 

Section 2986. Subsection 6. 
This statute is highly penal and to be strictly construed. State v. 
Quarles, 158 Ala., 54 ; 48 So., 499. 



For proceedings to disbar for violating this section, a 
Quarles, 158 Ala., 55; 48 So., 499. 



Agreements between parties and attorneys are binding. B. F. Bo- 
den Grocery Co. v. McAfFe, 160 Ala., 564 ; 49 So., 402. 

Section 2900. 
' This section is a declaration of the common law. Napier v. El- 
Uott, 152 Ala., 248; 44 So., 552. 

Does not apply where under the law plaintiff has the right to 
use other names as partis. Union Naval Stores Co. v. Pugh et al., 
156 Ala., 369; 47 So., 48. 

The proper practice is a motion before the court. Permitting 
proof tending to question the authority of attorney is error. Brown 
V. French, 159 Ala., 645; 49 So., 255. 

8Mtlon2991. 

The accusation most be positive in its allegation. Worthen t. 
State, ex rel., Vemer, 189 Ala., 395 ; 66 So., 686. 

Section 2992. 
See notes to Section 2991. 

On an appeal to the Supreme Court from a judgment disbarring 
an attorney, the ease is not trial de novo. Construed with Sections 
3002, 3005, 4143, 2995, 2996 of the Code. Peters v. State, 193 Ala., 
598; 69 So., 576. 

Section 2993. 
See notes to Section 2991. 

Section 2996. 

Amended, Acts 1915, page 313. 
See notes to Section 2992. 
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Seotion 2996. 

See notea to Section 2991. 
See notea to Section 2992. 

Section 2997. 

See notes to Section 2991. 

SMtion2998. 

See notes to Section 2991. 

Seotion 3002. 

See notea to Section 2992. 

Seotion 3008. 
See notes to Section 2991. 
See notea to Section 2992. 

Seotion 3010. 

The fee ehonld be baaed on the net fond. Flomerfelt et at. v. 
Siglin et al., 155 Ala., 633; 47 So., 106. 

Will not extend to fees for litigating queationB of tmat Wilks 
et al. V. Wilks, 176 Ala., 151 ; 57 So., 776. 

The tmst fund will not be taxed to carry on litigation. Bidwell 
T. Johnson et al, 191 Ala., 195 ; 67 So., 9S5. 

Section 3011. 

Does not affect suit in progress at time Act paased. Lehart et aL 
V. Deedmeyer et al., 158 Ala., 295 ; 4S So., 371 ; WiUiams v. Bradley, 
187 Ala., 158; 65 So., 534. 

This lien is constitutional. Practice suggested when suit settled 
by parties without settling fee. Western Ry, Co. t, Foahee, 183 
Ala., 182; 62 So., 500. 

An attorney may proceed with an appeal notwithstanding a set- 
tlement. Fuller v. Lanett Bleaching Co., 186 Ala., 117 ; 65 So., 61. 

Lien does not depend on stipulations that client cannot settle 
without consent of attorney. Denson v. Ala. Fuel & Iron Co., 73 
So., 525. 

Section 3012. 

Repealed, Acts 1911, page 634. 

Owner of car not liable when operated by a boarder in his family. 
Armstrong v. Sellers, 182 Ala., 582 ; 62 So., 28. 

Seotion 3013. 

Repealed, see Acts 1911, page 634. 

Seotion 3014. 

Rq;>ealed, Acts 1911, page 634 

Seotion 8010. 

Repealed, see Acts 1911, page 634. 

Seotion 3016. 

No exception is needed. Choate t. Ala. Great Son. R. R. Co., 170 

Ala., 590; 54 So., 507; Lee et al. v. Raiford, 171 Ala., 124; 54 So.. 
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543 ; Central of Ga. Ry. Co. v. Coureon, 186 Ala., 155 ; 65 So., 179 ; 
Birmingham Ry. L. & Power Co. v. Leach, 5 App., 546; 59 So., 358. 

Refused charges cannot be reviewed in the absence of a bill of ex- 
ceptions. Clark V. State, 72 So., 290. 

Section 3017. 

When demurrers overruled to plea, plaintiff may take a nonsuit 
and appeal. Berlin Machine Works v. Marbury Lumber Co., 146 
Ala., 542; 40 So., 951. 

The right of appeal arises when nonsuit is taken because of ad- 
verse ruling. A recital is not sufficient without a judgment. Long 
v. Holly et al., 157 Ala., 514; 47 So., 655. 

If there is no exception to the ruling of the court there is nothing 
to review. Champion v. Central of Ga. Ry. Co., 165 Ala., 551; 51 
So., 562. 

On appeal only the ruling that caused the nonsuit will be re- 
viewed. Engle V. Patterson et al., 167 Ala., 117 ; 52 So., 397. 

What will constitute a necessity to take a nonsuit. Ex parte v. 
Martin et al, 180 Ala., 620 ; 61 So., 905 ; Berlin Machine Works v. 
Ewart L. Co., 184 Ala., 272; 63 So., 567; Smoot v. Ryan, 187 Ala., 
396; 65 So., 828. 

If the matter appears of record, bill of exception not needed. 
Singer Sewing Machine Co. v. Henderson, 1 App., 483 ; 56 So., 108. 

Necessity for taking must appear from the record. Com Prod- 
ucts Refining Co. v. Dreyfns Bros., 3 App., 529 ; 57 So., 517. 

Does not apply to nonsuit ordered by the Court. Roy v. Louis. & 
N. Ry. Co., 9 App., 377 ; 63 So., 772. 

If demurrer is sustained to one count, but one count is retained 
under which all of the plaintiff's evidence is competent, a nonsuit 
wiU not permit a review of the ruling on the evidence. Priebe v. 
Southern B. B. Co., 189 Ala., 427 ; 66 So., 573. 

Case examined and held to support a nonsuit. Albany Ware- 
house Co. V. Fisk Cotton Co., 12 App., 527 ; 67 So., 728. 

After demurrer sustained to complainant, if complaint is 
amended the ruling on the demurrer cannot be reveiwed when non- 
suit taken. A. G. S. R. R. Co. v. Altman Co., 191 Ala., 429; 67 
So., 589. 

Action of trial court sustaining demurrers will be reviewed on 
nonsuit although taken after an attempt to amend was overmled. 
Guiler v. U. S. Cast Iron Pipe & F. Co., 72 So., 498. 

For just what rulings will, and what will not be reviewed when 
nonsnit taken, see Schillinger v. Wickersham, 75 So., 11. 

For example, see Patterson v. Bridges, 75 So., 260. 

Section 3018. 

The fact that the attorney signed the bill of exception does not 
vitiate it. Roberts v. English Mfg. Co., 155 Ala., 414; 46 So., 752. 

If correct when tendered and Judge changed it, and made it not 
correct, and signed, a correct bill may be established. Hughes v. 
AlbertviUe Merc. Co., 173 Ala., 559; 56 So., 120. 

The true date of the signing may be shown by affidavit tiiough it 
contradicts the statement of the bill. Jones v. Prix, 177 Ala., 251 ; 
58 So., 427. 

Cannot be altered after signature. State, ex rel., Tate v. Powell, 
184Ala., 46;63So., 542. 
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An agreed state of facts cannot be treated as a bill of exception, 
unless properly signed by the trial judge. So. Express Co. v. State, 
10 App., 655; 65 So., 844. 

Bill of exception calling for papers to be set out ; effect of. Padg- 
ett V. Gulf Port Fertilizer Co., 11 App., 366 ; 66 So., 866. 

SeoUon 3019. 

For application of this section see 77 So., pages 421, 976, 983. 

The following cases construe the section as it was before 1907 
Code: 

145 Ala., 585; 40 So., 315. 

147 Ala., 468; 41 So,, 934. 

148 AU., 168; 41 So., 1012. 
150 Ala., 143; 43 So., 212. 
159 Ala., 145 ; 48 So., 981. 

162 Ala., 287 ; 50 So., 310. 

In the following cases, bill was held not presented or signed in 
time; 

163 Ala., 422; 51 So., 15. 

165 Ala., 466; 51 So., 796. 

166 Ala., 24; 52 So., 396. 
172Ala., 98;55So., 118. 
179 Ala., 671; 60 So., 391. 
183 Ala., 9; 62 So., 767. 
183Ala., 41;63So., 70. 
3App., 612;67So., 129. 

8 App., 343; 62 So., 1014. 

8 App.. 359; 63 So., 33. 

9 App., 51; 64 So., 168. 
11 App., 309; 66 So., 852. 

In the following eases, bill of exception held presented in time: 

169 Ala., 181; 53 So., 786. 

3App., 547;57So., 630. 

Construed with local Act regulating practice in Montgomery. 
City of Montgomery v. Wyehe, 169 Ala., 181; 53 So., 786. 

Appeal by state in habeas corpus case does not depend on per- 
fecting bill of exception. State, ex rel., Att. Qen. t. Liyingston, 
Judge, 170 Ala., 147 ; 54 So, 109. 

This Section repeals all local laws in conflict. Pritchard et al. T. 
Fowler, 171 Ala., 662; 55 So., 147; Lee et al. y. Baiford, 171 Ala., 
124; 54 So., 543. 

This statute discussed and construed. Tapia y. Williams, 172 
Ala., 18; 54 So., 613. 

Where bill of exception appeared to be signed before judgment 
entry, self-correcting. Hughs v. Albertville Merc. Co., 173 Ala., 
559; 56 So., 120. 

Bill may be stricken on proof that it was not signed in time, al- 
though the bill shows on its face that it was. Jones v. Frix, 177 
Ala., 251 ; 58 So., 427 ; Leth t. Koniman Sawyer Co., 2 App., 311 ; 56 
So., 757. 

T. I. & B. R. Co. V. Perry, 10 App., 371; 64 So., 651. 

Date of presenting was not endoraed. Trial Judge certified that 
bill was tendered and properly endorsed, but later the bill signed 
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traa agreed on aa a settlement. Failing to endorse held fatal. Box 
et al. y. Sou. Ry. Co., 184 Ala., 598; 64 So., 69. 

If bill is presented within 90 days from date of the judgment on 
motion for new trial it will be sufficient to review that ju<^meQt. 
McLeod V. Ploumoy, 3 App., 547 ; 57 So., 630 ; Tolande Coal Co. v. 
Norwood, 4 App., 390; 58 So., 118. 

Motion to establish bill will be overruled if not made within 60 
days from judge's refusal to sign. Lunb v. Pate, 4 App., 628; 58 
So., 943. 

Failure to file in time supports motion to strike. Failure may be 
shown by proof. Buck Creek Lumber Co. t. Nelson et al. 188 Ala., 
243; 66 So., 476. 

Time begins to run from date of the ruling on the motion for a 
new trial. Ship et al. v. Shelton, 193 Ala., 658 ; 69 So., 102. 

If last day falla on Sunday it must be excluded. Stewart v. 
Keller, 73 So., 89. 

Bill of exception must not only be presented, bat must be signed. 
Waddell v. State, 74 So., 726. 

Seotion 3020. 

Will be stricken if date of signing does not appear, even though 
date of presenting does. Baker v. Central of Q. By. Co., 165 Ala., 
466; 51 So., 769. 

While the failing to sign can only be taken advantage of by mo- 
tion to strike the failing to present, as evidenced by the bill is ju- 
risdictional. Box et al. v. So. Ry. Co., 184 Ala., 598; 64 So., 69. 

See notes to Section 3019. 

Applies to bills unseasonably signed but not to bills seasonably 
presented. Wrenn v. Baker, 73 So., 756. 

Seotdon 3021. 

It is necessary to show a correct bill of exceptions was presented. 
Bradberry v. State, 168 Ala., 141; 53 So., 266. 

Intimation that bill cannot be established unless date of presen- 
tation is endorsed. Edenbnrg American Land Mortg. Co. v. Can- 
terberry, 169 Ala., 444; 53 So., 823. 

A correct bill must be presented to the Judge as a condition prec* 
edent to establishing. Hughs v. Albertville Merc. Co., 173 Ala., 559 ; 
56 So., 120. 

Bill must be presented within 90 days and application must be 
made to establish within sixty days from date of refusal to sign. 
Lomb V. Pate, 4 App., 628 ; 58 So., 943. 

Submitting case on merits is a waiver of motion to establish. Cur- 
tis V. State, 9 App., 36 ; 63 So., 745. 

Correct bill must have been presented in time. Crane v. State, 10 
App., 82; 65 So., 301. 

If bill is not signed within time it will have to be stricken, evea 
though kept open by request of appellee's counsel. T. G. I. & R. Co. 
V. Perry, 10 App., 371 ; 64 So., 651. 

Section 3022 is not an exclusive reme^. Section 3021 still gov- 
erns where Judge could sign but refuses. S. Camp of Woodmen of 
Worid V. Ward, 75 So., 331. 

Beotion 8082. 

Amended, Acts 1915, page 816. 
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Pop practice see Thacker v. City of Selma, 77 So., 939, 

Where it is agreed that a correct bill is sought to be established, 
it cannot be established when an incorrect bill had been presented, 
the trial judge not having died, etc. Bradbeny t. State, 168 Ala., 
141 ; 53 So., 266. 

See also Gunter & Gunter v. PoUak, 169 Ala., 591 ; 53 So., 1002. 

When Judge goee off bench, remedy is to establi^ bill of excep- 
tions. It should not be presented to his snecessors. Drummond v. 
Lamar, 177 Ala., 530; 58 So., 194. 

Where Judge dies and opposite party certifies that paper is a cor- 
rect bill it cannot be established unless motion made in time. Graves 
et aL V. State, 178 Ala., 1 ; 59 So., 584. 

The court has a discretion to establish a bill filed within a year 
after the judgment. Flake v. State, 2 App., 134 ; 56 So., 47. 

See note to Section 3021. 

Applied where bill of ezceptions was lost and Judge was absent. 
Wadsworth Red Ash Coal Co. v. Scott, 72 So., 542. 

Construed at length with amendment. Acts 1915, pages 816-817. 
Nunson S. S. Line v. Harrison, 76 So., 446. 

Section 3024. 
One county cannot hold another responsible for expense of erect- 
ing bridge on the line. Pickens County v. Green Connly, 171 Ala., 
377; 54 So., 998. 

Section 3025. 
See Amended Acts 1915, page 736. 
See Pickens County v. Green County, 171 Ala., 377 ; 54 So., 998. 



The court of comity commissioners alone had power to fix the rate 
of toU. Tallassee Falls Mfg. Co. v. Com. Court of TaUapoosa Co., 158 
Ala., 263; 48 So., 354. 

Beotion 3038. 

County liable if bond not taken. Town of Eutaw v. Coleman, 189 
Ala., 164; 66 So., 646. 

Section 3042. 

Repealed by implications by consolidating court bilL 



Repealed by consolidating the Courts. 
Amended, Acts 1911, page 734. 

Section 3044. 

Repealed by cimsolidating the Courts. 

Section 3045. 

Repealed by consolidating the Courts. 

Section 3046 

Repealed by consolidating the Courts. 
Amended, Acts 1909, page 18. 
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Bepealed by consolidatiog the GourUi. 
Amended, Acts '1911, .pa^e 8. 

SeotlonS048. 
Repealed by coiuloliddting the Coarts. 

Section 8049 

llepealed'by eonsolid&tiug the Courts. 

■Seotion 3050. 
Bepealedbycotuolidating'the Courts. 

IBwMtmaOK.. 

Bepealed by coniBolidatliig tbe Coul^. 

'8eottoii'3O03. 

Cannot enjoin the commisBion of a threatened crime; nor enjoin 
a prosecution for alle^d crime; violations of monicipality ordi- 
mcaeta -on -aanie loflting, even 'though ^absolutely -Toid. ■City of 
B»H»eibW v.BeBBemer'Giby Waterworfca, '152 Ala., 891;'44iBo., 663. 

Will protect vested franchises from unlawful invasions, M. No 
jurisdiction where there is « plain s&H adequate remedy at law. 
Friedman v. Prasier et al., 157 Ala., J.81; 47- So., 330. 

'Ske «ouft>has jurisdiction to mtertain-a bill lo«et aaide a fiwad- 
nlent conveyance of land, or to force a vendor's lien on it if the 
land is in the county, thoagh'bothpaetics are non-residents. Moore 
T. Altman, 192 Ala., 261 ; 6S So., 326. 

Seoiion S054. 

A court will entertain a bill to set aside a fraudulent conveyance 
and declare a vendor's lien on laud in'the county, though parties are 
^l-nonirMidentB. .Miwre v.Altman,^iS2 A)a.,.3ei;!68-SD.,386. 

SMtionJOST. 

May enforoeobediance to'ite decree by, proceeding for conten^t. 
Ex parte, Dickens, 162 Ala., 272 ; 50 So., 218. 

One may disregard an injunction without being in contempt when 
there was no jurisdiction to issue the injunction. Board of Bev. of 
Covington Co. v. Merrill, 198 Ala.,'521;'69 Bo.,'9Tl. 

Certiorari ia the proper way to review a proceeding for a con- 
tempt and not appeal, Id. 

SMtionSOSS. 

Repealed by consolidating the Courts. 

SestionSOei. 

Repealed by consolidating the Courts. 

S«»tio&30e2. 

Repealed by consolidating the Courts. 
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Repealed by consolidating the Courts. 

Section 3064. 
Bepealed by consolidating the Courts, 

Sectdon 3005. 
Repealed by consolidating the Courts. 

Section 3066. 

Repealed by consolidating the Courts. 

Section 3067. 
Repealed by consolidating the Courts. 



Bepealed by consolidating the Courts. 

SeotiMi 3068. 
Repealed b;^ ijotsolidating the Courts. 

VLaf '^po&t fecial register \fh'eil reasonable jg^omids 'at bias 
exists. State, ex rel., McKleroy et al. v. Bums, 185 Ala., 350; 64 
So., 308. 

Seotioii 8091. 

Not applicable to suits in equity. Wooa-D'icierSM -Sii^pty CA. V. 
CAiefoM et al., 153 Ala., 855 ; 45 So., l92. 

Sta'tufeb of limitations riin ftgaiiiM »iii& !A c^^ty. hkH^ B£A1^ 
Coil, Ir6n ft B. R. Co. v. Gordon et al., 155 Ala., 5285 4« iSO., 983. 

Sefcttoi 4845 of the Code does iiOt appl*' 1x» WdtS i6 chiinleetj-. 
Willis V. Ifice et ftl., 157 Ala., SSS; 48 So.', 357. 

Cited and applied : Dall^ Go^prebs C6. V. Smith, 190 Afft.-, 423 ; 
67 So., 289. 

Section 8093. 

Cited ttftd iif^lfed: HUDcetl ft Ho*eH fet M. fr. Bartft-'Corteir, lOT 
Ala., 383; 52 So., 935. 



The filing is tA b'e pwde with the Register. H6weU % Howell v. 
Hstrie-Corlner, \^ Ala., 38S; 52 So., 935. 

Residence should be ftverred. It is sdipeti&es jtuisdictiohal. Cit|f 
Loan & Banking Co. t. Pool, 149 Ala., 164 ; 43 So., 13. 

The juriadietTonal venue of divorce suite in fisJed by SecffoQ 3801 
luiA not by this sectidn. Packet et al. v. Packet, 174 Ala., 1S5 ; 5* 
So., .585. 

Has reference to the original bill. Faulk & Co. v. Hobble Grocei^ 
Co., 178 Ala., 254; 59 So., 450. 

A bill may be filed for specific performance, either in the comity 
*iiere the land Kes '6t frhere the defendant resides. Bnrrdfc V. Clif- 
ton, 186 Ala., 297; 65 So., 582. 
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Bill to sell land for division must be filed where the land is. 
This section does not govern in such cases. See Sections 5203, 5222 
and 5231 as amended. Clark et al. v. Smith et al., 191 Ala., 166 ; 
67 So., 1000. 

Chancery Court in county where defendant resides can set aside 
a conveyance of land in another county. Stone v. Davenport 
Bros, et al., 76 So., 312. 

A bill that seeks other relief is not demurrable because it also 
seeks discovery, and answer under oath is waived. Palliaer v. Home 
Telegraph Co., 152 Ala., 440; 44 So., 575. 

Section 3095. 

Applied in a divorce suit. Barrington v. Barrington, 77 So., 711. 

Any number of stockholders may be joined in a bill. B. Swindle 
Co. V. Poulka, 73 So., 927. 

Multifariousness discussed and illustrated. E[ard et al. v. Ameri- 
can Trust and Savings Bank, 76 So., 30. 

Section 3106. 

Diligent inquiry required. Gill et al. v. Moore, 76 So., 453. 
Sufficiency of affidavit and publleation as to contents, see Bir- 
mingham Realty Co. et al. v. Barron et al., 150 Ala., 232; 43 So,, 346. 

SeotionSlO?. 

No exception in bills for injunction. Lynne v. Ralph, 78 So., 889. 

Section Sllfi. 

Independent special pleas may be incorporated in the answer. 
Sellers v. Farmers, 147 Ala., 446; 41 So., 291. 

For a general discussion of this statute and the practice, see State, 
ex rel., Phillips v. Benners, Chanoellor, 172 Ala., 168; 65 So., 298. 

Proving immaterial pleas does not afEeet complainant's rights. 
He is not required to test the sufficiency or move to strike pleas. 
PhilUps V. Birmingham Ind. Co., 180 Ala., 311 ; 60 So., 896. 

Cross-complainant cannot delay hearing the original cause by 
failing indefinitely to prepare his case under his cross-complaint. 
Carson et al. v. Sleigh, 78 So., 229. 

No summons necessary to a complainant made respondent to a 
er<«s-bill. Farmers State Bank t. Eirkland and Brackin, 75 So., 
894. 

Section 3118. 

Until statute, January 22, 1885, relief could not be had against co- 
defendant by cross-bill, now rcUef against defuidant is governed 
by the same mlea as against the original complainant. Frank & 
Co. V. Hobble Grocery Co., 178 Aia., 254 ; 59 So., 450. 

Not requiring summons served on complainant renders cross-bill 
not an independent suit. Amending original bill by eliminating 
cross-complainant as a party, effect of. Bell v. McLaughlin, 183 
Ala., 548; 62 So., 798. 

SeotioB 3120. 

A cross-bin treated as an original bill after original bill dis- 
missed. Vaughn v. Vaughn, 180 Ala., 212 ; 60 So., 872. 
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Seotion 31S1. 

Rulings on demurrers to pleas confined to specific causes assi^ed. 
L. & N. R. R. Co. V. Cowley et al., 164 Ala., 331 ; 50 So., 1015. 

Cited as authority : Huntsville v. Madison Co., 166 Ala., 389 ; 52 
So., 326. 

In injunction cases, Section 4526 of Code governs. "Woodward t. 
State, 173 Ala., 7; 55 So., 506. 

The sustaining of demurrer does not dismiss the bill, and it may 
he amended. Siago et h1. v. Brainard, 173 Ala., 64; 55 So., 603. 

A bill that contsias equity, and is amended should not be di»- 
missed in vacation. Vaughn v. Vaughn, 180 Ala., 212; 60 So., 872. 

Demurrers held not sufficiently specific. Woodlawn Realty & De- 
Telopment Co. v. Hawkins, 186 Ala., 234; 65 So., 183. 

Amendment need not follow exact theory of original bill. Cassells 
Hills T. First National Bank of Gadsden, 187 Ala., 325 ; 69 So., 820. 

S«eUon 8123. 

Matter in avoidance of a plea is properly set -up in amendment to 

the bill. Bruilaon et al. v. Rosenheim & Son, 149 Ala., 112; 43 So., 31. 



Tumer T. Mobile, 135 Ala., 180 ; 3o., 132. 

Doefl not relate- tn rehearing. Qillespy v.- HoUingsworth, 160 
Ala., 602; 53 So., 087. 

Seotlos3121. 

The fact that pro eonfesso has been entered does not dispense; with 
necessity for motion on order book. Smith et al. t. Ii&mbert, 72 
So., 118. 

SeetlonSiae. 

Divdroe bill may be amended At any time before decree. Bar- 
rington v. Harrington, 77 So., 711. 

Limitation of amendment is rendition of final decree. Eilby v. 
Pnckett, 75 So., 6. 

Where the Supreme Court reverses the decree overruling a de- 
murrer for want of equity this does not dispose of the case till bill 
is formerly dismissed by the trial court. Singo et al. v. Brainard, 
173 Ala., 64; 55 So., 603. 

There is no error in refusing an amendment to the bill where it 
works no changes in the bill. Ex parte, New, 177 Ala., 147 ; 59 So., 
52. 

The filing of a second answer and cross-bill without notice is un- 
authorized and such pleadings are properly stricken. Drew et al. 
V. Ft. Payne Co., 186 Ala., 285 ; 65 So., 71. 

To render an amendment bad, mere inconsistency or repugnancy, 
is not sufficient. There must be inconsistency or repugnancy in the 
purpose of the bill. Es parte, Delpey, 188 Ala., 449; 66 So., 22. 

SeotioiL 3128. 

A decree pro eonfesso after amendment is necessary to put a case 
at issue when no other defense has been filed than a demurrer. Sloss- 
Sheffield Steel & Iron Co. v. Yancey, 77 So., 726, 

One cannot for the first time on appeal claim that bill is not suf- 
ficiently specific. Rice et al. v. Rice, 75 So,, 21. 
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70 SjUPPIJEUENT TO COD^ O? 4i;4Q4V^ 

After repeated amendment th^re is nij error in dismiaaing bill for 
want of neceasary averment. Hale v. Hale, 75 So., 150. 

Sectioii 3138. 

Pro confesso being entered does not dispense witb necegsit}; of 
nptjiife. SipiJ^ T. ^lunbgr^, 72 So., lia 

This section not ezclosive and complainant or defendant i^ay be 
examined under Seciiou 3139. West V. Cowan, Treasurer, l^'Alfi., 
138; 66 So., 816. ■ 

I4 (;nmala;,tivje to, t|bQ, ri^bt qt diEicoyQ:^. Tbi^. rigbt ina7 b« ex- 
emiged, t|i()pgh anaiR^ tinde|L(}«yt waiyfid, ^tB^WWt t. ffopelli 1,73 
Ala., 132; 55 So., 789. 

'^aft^ iRAJC b«. cqnig^^- by, 44^cQiw Q^jrlgL to. testify. ocaUy. Sec- 
Hm H^ iwt ^wMire. ' Wwt^ t. Oowan, Tiautefi. W». Ala., ISS; 
66 So., 816. 



If complainant fails to. Iia.TB. th^ EefeEsnoa exeoatad within, the 
tune, ^ *t TrifhJti.^Jl" jlii yrflM"*! of.the.fiSuuiceUor.tadismiaa tlia.bill. 
McOrathetaLv. Steinetal, 148 Ala., 370;42.9o., 4ei. 



What exceptions should contain. Se^ role 93 Ch. Prafftice. 

caiiv:'Han;ig2a^.;MV62So:;'"68."" "" 



Minoxs ana.exi3fipt£d:1^[.the.atatate. Hovell eb ak v. Bandies, 171 
Ala., 451; 54 So., 563. . - ■ - 

8«atlon 81«1 

Amepdfid, A^t? l.?U. PW** 5^^- 

Amen^d, A,eta 1915, E>g"e 606. 

1^. the.'re(ineat i^ d^uyered to the Begist^ tbia is filiofe whf^qr 
he marks it filed or not. Faley v. Faley, 16a Ala., 626; SOSo.,' 8% 

paper beld suffipieat request, bvt au^gea^on' mad^ aa. to \^hat re- 
qji^t ehould cofitaii^. Id. 

The custody of children may be determined in the divorce cae^ 
if) vacation. Id; 

A prober request will be presumed nothing to the contraiy ui- 
pearing. Johnson t. Jobnsou, 182 Ala., 376; 62 So., 70& ' 

No. valid final decree can be rendered on date of pro confesso a^ 
fecting the defendant against whom the decree is ta^en. Loring v. 
Grummon et al., 176 Ala., 23$; 57; Sq., 818. 

Beotipn3167. 

Must be set aside by Register or Chancellor. Au answer filed with- 
out t})is will hfi strickeiL Smith (it al. y. Hill, 168 Ala., 317; 52 So., 
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Wlvie fr. <}0ff9i#nt appAans afl4 somrsBB an4 t^on diw wd the 
suit is revived against iis-. nwrr^dmi heiw* they- do oot toja^ 
t)M pwrateg«fl. Q< tfai* wptio*-. Bw^wa ii- {>m*«ijb,, 1.74 4J*., 305; 
5ft S«.,, 805. 

See Bote, to, Section 31/70, 

Section 3174. 
Repealed, Acts 1911, page fiS& 

SMtlon SHOi 

Does not apply to case of dec^aaed <tetondBiB^. wb« va« v^de 44- 
fendant before his death. Dickens v. Dickens, 174 Ala., 305; 56 
So., 806. 

Btootfon 317S: 

Conatmed with reference to statute ot limitation. W&Ha v. Rice 
et al., 157 Ala., 253; 48 So., m^ 

Applied by analogy to bills to impeach decrees for fraud, but will 
not bar ward 's suit against his gnavdiaB, wtl^n- skft Mad, nuA wstbin 
one year after discovering the fraud. Managold et al. v. Beavan, 189 
Ala., 241; 66 So., 448. 

Section Wi. 

Where decree is entered q.^ttling th^ right of parties and refer- 
ences had to find the same doe, tUft' ifr not such a final decree as 
fiontev^^HVl ^ -4m¥ W^ P«K ^^ th^li vvHWt W WtV^ «*«■>' 
after tmr^ days. Sawyers v. Edwards, 75 So., 338. 

SeettonQlH 
In suit on bond given under this section, plaintiff is entitled to 
at least nominal damages wliav^ ih^ b# was diamissed. Schnssler 
& Son T. Still, 169 Ala., 239; 53 So., 831. 

Section S201. 
Order made by Circuit Court on verdict will not support an ap- 
peal Stallworth v. Brown et al., 159 AJs., 217'; 4^ Sol, 467. 



Relief should be granted though- bill mnltifanoQa v/baB bo de- 
murrer filed. Blair et al. t. Jones et al,, 78 So., 69. 

Will not warrant relief wheO' plwbdings and proof do not corre- 
i^ond. Stewart v^ Saide^, 72 So., 409. 

Applied as to parties in. Consford.ii. T^e ^Aia, 75 So.,.336» 

Where several complainants file a bill jointly, and make no case 
for joint relief, the bill should' be dismissed, is a rule that is modi- 
fled, by this section. Zadek. et at v. Burnett et al., 176 Ala., 80^ 57 
So., 447. 

A decree cap be graqted to one complainant and not to another. 
King Lumber Co. v. Spranger, 176 Ala.,' 564; 58 So., 920. 

Sectioit 3^7. 

The provision of the Code that cosfc must be endorsed; on tba exr 
ecution does i)ot apply to executions from Chancery Court, Fiianfiis 
et al. V. Sheats et al., 153 Ala., 468; 45 So., 241. 
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Taxation of coat in discretion of Chancellor, but may be varied 
on appeal. Manning v. Carter, 77 So., 744. 

Thia section governs in equity iostead of Section 3662, Discretion 
of Chancellor a legal discretion and cannot be exercised arbitrarily. 
Sullivan Timber Co. v. Black, 159 Ala., 570; 48 So., 870. 

Case where discretion properly exercised. Baker et ai. t. Orr, 
169 Ala., 665; 50 So., 1006. 

Sactioii 3227. 

Amended, Acts 1915, page 607. 

Rules adopted are a part of the law of the State. Lee et al. v. 
Eainford, 171 Ala., 124; 54 So., 543. 

Section 3231. 

Amended, Acts 1911, page 729. 

Section 3232. 

Amended, Acta 1911, page 730. 

Section 3234. 

Amended, Acta 1911, page 728. 

Section 3235. 

Is not unconstitutional. Ex parte, Kelley, 153 Ala., 668 ; 45 So., 
290. 

Section £^36. 
Amended, Acts 1915, page 135. 

Section 3237. 

Amended, Acts 1911, page 13. 

Section S242, 

Amended, Acts 1915, page 611. 

Section 3243. 

Amended, Acts 1915, page 352. 

Section 3248. 

The court can set criminal cases at other times. Stanfield et al. 
V. State, 3 App., 54; 57 So., 402. 

Section 3249. 

There may be some doubt as to the effect recent court regulations 
will have on this section and Sections 3550-51-52-53 and 54. Special 
terms may be held in one county during tfae time fixed for court 
in another county in the circuit. Williams v. The State, 147 Ala., 
10; 41 So., 992. 

Section is not in conflict with Section 7261 of this Code. Holland 
V. State, 162 Ala., 5; 50 So,, 215. 

For case of improperly drawn jury for special term, aee Pope v. 
State, 165 Ala., 68; 51 So., 521. 
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Holding a special term at the time fixed for a regular term not in- 
valid. Young V. State, 170 Ala., 71 ; 54 So., 166. 

Order for adjournment term necessary. Aahford T. McKee, 183 
Ala., 620; 62 So., 879. 

An adjourned term may be ordered to commeDce at once. Town 
of Athene v. Miller, 190 Ala., 82; 66 So., 702. 

Judge of Law and Equity Court can call special term. £x parte, 
Brown, 72 So., 772. 

SMtion 32S2. 

A paper containing a notice for a special term to meet February 
3rd, was sufBcient when published January 4th, 10th, 17th, 2411t 
and 31st. Richter v. State, 156 Ala., 127 ; 47 So., 163. 

No publication required since Code of 1896, It is in the discre- 
tion of the Court as to how soon a defendant may be put to trial 
after indictment found. Mason v. State, 168 Ala., 48 ; 53 So., 153. 

S«otiou326fi. 

Subsection 1, amended. Acts 1915, page 608. 
Has no jurisdictiou when the amount claimed is $50.00. Mobile 
Light & R. R. Co. T. George, 2 App., 545 ; 57 So., 50. 

Sectioii 3266. 

Where judgment paid. Court has no power to recall execution. 
Smith, Stewart & Co. v. Dean, 166 Ala., 116 ; 52 So., 335. 

Court may correct its executions. Henderson t. Holman et al, 193 
Ala., 262; 69 So., 424. 

8eotion3358. 

City Court of Mobile has jurisdiction to grant a writ of quo war- 
ranto. Oberhouse t. State, ex rel., MeNaramore, 173 Ala., 483 ; 55 
So., 898. 

Does not give Circuit Judges authority to grant writ of certio- 
rari, 6 App., 236; 60 So., 555. 

Saotioa 3260. 

Courts cannot open after time stated and all acts are void. Nor- 
wood V. L. & N. B. B. Co., 149 Ala., 151; 42 So., 683. 



Amended, Acts 1911, page 246. 
Amended, Acts 1915, page 707. 



Amended, Acts 1911, page 246. 
Amended, Acts 1915, page 707. 

8eotlon3267. 

Authority for holding court in one county in the circuit at a time 
for holding court in another county. WiUiams v. State, 147 Ala., 
10; 41 So., 992. 

When record shows court held by Special Judge due and legal 
appointment to hold the special term will be presumed, in the ab- 
sence of plea and proof to the contrary. Mann y. Darden, 171 Ala., 
142; 54 So., 504. 
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A Bi^ature as deputy instead of signing the olerk 's name by d^H 
uty nob 'invalid.' SoiitbenLS: S-. Go. v. Hun^^, l&l Ala., S78^fU 
So., 195. 

ffonnal judgmeDt y^h prevail ovac- lteiu}h notes. Lookwoedi v. 
Thompson and BQchanan, 73 So., 504. 

Readings of minate directQi^c ^i 0. P. Co. v. Napri & McCall Co., 
75 So., 143, 

»M«im,mX aiilwqtiaik«, 

Pai^tieB.have a ]?gh^ to, see the anhpoeqa docket-, apd know what 
witnesses have been sum^oped. Jackson v. Mobly, Glerk, 157 Al^, 
408; i7 So,, 590. 

Section 3273. Sobfeotloii 8. 

Dnty of clerk pointed oni, bafc failing to write ap minatea each 
day not fatal Carrvill^ f. ^t^e, 148 Al^, ^7^; 3? ^o., TSKi. 

(^}y the ^Ty, liy. t|he. oi«r,b; i% the jjifjimqeni, not. thei. Jii<^'b 
notes. ' Wynn et 4. v^ M^aftt^y, 1^6 Alft,, 6^j 4fi So., .854 

Amended, Acts 1911, page 632. 

BMbably- repealed' l^ r«c«it- Court' legiatetitHL 

Wotion 9S88i_ 

Probably repealed by recent Court legislation. 

Probably r«p«il«d hy. recent Coart^ legivUtion. 



Probab^ repealed by recent Couvt- leg«lati<(»k 

Probably repealed by recent Com;t leglslafipin, 

Section ^87. 

Probably repealed by reeeat< Qourfe Ipgislatton. 

Sect^P-SSPS.. 

Probably repealed by recent Court legislation. 

8eotioB3888; 

Probably repealed by recent Cdort legislation. 
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S«i>«aled, Acts 1909, pas« 283, 

Probably repealed by recent Court legialation. 
Power to call special tenqj; ii/H by &fiw and Equity Court. Oleys 
V. Tbe ^ita.t^, 7^ 9$,, 59§, 

Probably repealed by recent Court legislatioBr 
Probably repealed by recent Court legislation. 
^ro^bly rep^^led by recentr C^urt legi^tion. 

BrqbftUy. lepjaaled ^- raovat CtauU iefpKlfiitai. 

Bsotton Sttft 

Probab^ repealed by recent Ct^iu^ ^STJlfr'T'fPl 



Section 3300. 

Probably repealed by recent Court legislation. 



Section 3309< 

Transfer of the debtjf . ttaosfe^ ikp, n||^ o^ tbe transfer to the 
security or pledge. Foioiar et &L v. Lebman-Durr Co., 14J Ala., 172 ; 
41So.,750. "^ -....-.. 

Seetlon3203. 

Right to sell or anthorize another to sell. Rolf et al. v. Huntaville 
LombeE Oo^ & Ala,, 4&7 ; 6& So^ 537: 



Cojistrued mth, Sectiopq 3312 uid, &P81^5996. Witb refer- 
ence to est&}>lishinK stoeh \fiw.- "W^Tite t. Court of Coupty Com. of 
Green County, 180 Ala.', 534 ; 61 So., 918. 

Power to manage, control, anfl maintajn public building not inter- 
fered with except for fraud. Board of Rev, of Covington Co. v. 
Merrill, 193 Ala., 521; 69 So., 971. 
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Sflction 3310. 

A private road may be establiahed at other times thad regular 
terms. Comm. Court of CoflEee Co. v. Ballard, 185 Ala., 510 ; 64 So., 
311. 

May erect and maintain public building and levy tax for same. 
Board of Revenue of C&vin^on Co. v. MerriD, 193 Ala., 521 ; 69 So., 
971. 

Sufficient sfaowing that act was dvuing regular term. Edwards et 
al. V. Bibb Co. Board of Com., 193 Ala., 554; 69 So., 449. 

Seotion 3311. 

A regular term may be prolonged, and etiU remain a regular term. 
Com. Court of Washington Co. v. State, ex rel., Bowling, 151 Ala., 
561; 44 So., 465; Board of Eev. of Covington Co. v. Merrill, 193 
Ala., 521; 69 So., 971. ' . 

Convicts may be hired at special as well as regular terms. Thames 
V. State, 12 App., 307; 68 So., 474. 

Seotion 3312. 

Aa to sufficiency of proceedings in establishing a stock law, see 
Benedict v. Board of Eeveaue of Mobile Co., 177 Ala., 52; 58 So., 
306; Cook V. County Com. of Walker Co., 178 Ala., 394; 59 So., 
483; Stephens et al. v. Court of Co. Com. Cherokee Co., 180 Ala., 
531; 61 So., 917; Wright v. ConH; of Co. Com. Geneva Co., 180 
Ala., 534; 61 So., 918; Bdwards t. Bibb Co. Ccnn., 193 Ala., 555; 
69 So., 449. 

Section 3313. 

Powers aa to public btuldings. Board of Bev. of Covington Co. v. 
Merrill, 193 Ala., 521; 69 So., 971. 

Seotion 3313. SnbMotion 2. 

Recording of minutes not required to make valid a tat levy. 
Adams, Tax Collector, v. Sou. R. R. Co., 9 App., 201 ; 62 So., 466. 

Seotion 3313. Sabaeotion 3. 

Allowance of claim is only prima facie evidence of its validity. 
Mobile Co. v. Williams, Judge, 180 Ala., 639 ; 61 So., 963. 

Section S313. Sabsection 11. 

Right of compromise is limited to claim existing when Code 

adopted. Mobile County v. Williams, Judge, 180 Ala., 639 ; 61 So., 963. 



The validity of the tax levy does not depend upon a minute entry. 
Adams, Tax Collector, v. Southern R. K. Co., 9 App., 201 ; 62 So., 466. 

Seotion 3816. 

Minutes do not have to be entered at the term of court at which 
the action was taken. Adams, Tax Collector, v. Southern R. R. Co., 
176 AU., 320; 58 So., 397. 

Section 8317. 

Amended, Acts 1915, page 823. 
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Section 3322. 

Amended, Acts 1909, page 157. 



ConstAble may ezeeute searoli warrant for liquor in another beat 
than his own. iJdwards v. The State, ex rel., Dedge, 74 So., 965. 

Section 3331. 

More than one special Constable may be appointed in an emer- 
gency, whether or not there be a vacancy. MnrkinflMi t. State, 11 
App., 105; 65 So., 684. 

Section 3332. 

A person as Justice of the Peace cannot issue a summons to him- 
self as Deputy Sheriff and atop the ronning of the statute of limi- 
tation. Southern B. R. Col v. Dickens, 163 Ala., 114; 50 So., 109. 

Section 3338. 

One who contributes money to a bet is liable only to the extent 
of his winnings. Motlow t. Johnson, 145 Ala., 373; 39' So., 710. 

There can be no joint recovery is l&eta in oaae cited, Id. 

This action survives to the administrator. Motlow t. Johnson, 
151Ala., 276;44 8o., 42. 

Note for cotton faturea is absolutely void, even in hands of in- 
nocent purchaser for valne, etc. Birmingham Tmst & Savings Co. 
V. Cnrry et al, 160 Ala., 370; 49 So., 319; 175 Ala., 373; 57 So., 962. 

SeotlonSStf. 

Flea held insufScient that attempted to set up this statute as a 
defense. Baker v. Lilman Will & Co., 186 Ala., 493 ; 65 So., 321. 

Section 3347. 

Bill to cancel conveyance of insolvent person. Necessary allega- 
tiona. Hale v. Hale, 75 So., 150. 

Bill to set aside must negative good faith. Thomas et aL v. Hol- 
den, 191 Ala., 142; 67 So., 992. 

8Mtioni9348. 

Where life tenant with absolute power of disposal is insane, the 
remainderman is entitled to relief in Equity. Head v. Lane et al., 
186Ala., 335;65So., 343. 

Section 3349. 

Bnles to govern in determining whether a contract is void under 
this section. Marings Abstract Co. v. Hooper & Co., 174 Ala., 497 ; 
56 So., 580 ; Qann v. Long & Son, 2 App., 274; 56 So., 606. 

A plea held to be sufficient under this section. Smith v. Wilson 
Mercantile Co., 6 App., 171 ; 60 So., 484. 

Section 3300. 

Plea setting up this section held bad. Marengo Abstract Co., v. 



Hooper & Co., 174 Ala., 497 ; 56 So., 580. 
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Applicable to actions brought before its ftnaetment. Binningham 
Trust & Savings Co. v. Curry et al., 175 Ala., 373 ; 57 So., 692. 

Sootion 386fi; 

Conveyaucie at Iliad to be in writing. How executed. If grantor 
signa his own name, one witness sufBcient. McCreary v. Jackson 
Lumber Co., 148 Ala., 247 ; 41 So., 8S2; Byder v. Jackson et al., 153 
Ala., 482; 45 So., 181. 

A tenaiit with pow^ to sell cannot ^ass title by ■joining in a pe- 
tition to sell for division. Rutledge et al. t. Brampton, 150 Ala., 
275; 43 So., 822. 

Insufficient witnesses cured by acknowledgment. Bussell v. Hol- 
ntiin, 166 Ala., 482 ; 47 B*., 205. 

'Ohii^ion of ^« woir^ "Mq ma'rk" btft fatal «%eh .'graiit^r ^- 
recte the ^PrriHng of his Aaftib. Harwell v. Zimttier^n, 157 Ala., ^173; 
47 So., 722. 

A deeded land and signed tiia A^eA Mllhout witneases, but being a 
Jmtiee of tht Pfe«ee te itetiiftei his -own seknttwlMgment; hdA no 
title pbssed. ^rd v. Brilby et ai., lUd -Ala., 432; 53 So., 778. 

Contract for etftttbg tfthftfir held nttt MlSih ttfe rtatntft. Slftipion 
ft e&r^r V. Hftnis & Sb'ttilidTiH;, 174 AU., 430-, 56 86., 968. 

A supplemental paper delivered with deed hitlA admi8Bn>le ks 
ivfdk'A^^. ^^ "rtii ifa sn«h cAs^ Bt&'ted. 'S^k v. Jm'dan, 167 Ala., 
355;«SSb.,5ffi. 

An ihstrnhieht atWmptih^ to dell growing tamber is not valid mi- 
less statute complied with. Qibbs v. Wright, 5 App., 486; 57 So., 
258. 

'86etlni«806. 

A Aeed is v'tAiA fthd n'Ot at^cted 'bf &b ifl-^e^ntieti't 5*er*&tf<ja. 
Cantrell v. CantreU, 178 Ala., 273; 59 So., 652. 



A mortgage signed by mark and aQknd'^U'dged % falitf thiii^ 
ntit ittiestfed. Addmgton v. The Stiate, 74 S6., 9a. 

Section 33S9. 

Amended, Acta 1915, page 8^4. 

ittititton Mi. 

Does not require officer taking to certify his especial character. 
Lucas v. Boyd, 156 Ala., 427 ; 47 Sir.. 209. 

An bdkQowiedgitaent by corporatiob ttaUBt ««b«tantiAUy fbllo^ the 
form. Stephehsdn v. Agfte ft Co., 9 App., 96i ; 68 St)., 794. 

Means that possession begins with delivery ot deed. Daniels v. 
"Waiiams, 177 Ala., 140 ; 58 So., 419. 

As to the equities of the grantor of a deed wbieh is in faet a mort- 
gtigS, wteh ^ntdr conveys to third party, Sei Gewin v. Shields, 
187 AU., 153; 65 So., 769. 
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S^daon 3368. 
When ft deed is iirtrodueed in eyidehce the recording certificate 
thereon is also evidencfe. Pblytinaky v. Patterson & Son, 3 App., 
302; 57 So., 130. 

Section 8369 
When deed dtflivered n6 iriistskb -dt Judfees festa titfeet the Validht 
of the deed. Endflden v. CogBdill, 182 Ala., 809; 62 So., «91; 
MiiDlpS V. Pippin, i A[Jp., 426 ; 58 So., 111. 

-Beotion 3373. 

Becord of conV^ari«« operates as ootioe 'recording etiKttel inort- 
ig&gsB 'operales aa uottee white property Is in ettxeaty, and HSA-ee 
taonHbB after Temoval. Argo t. Sytacauga Merosirttte 'Coi, 12 App-, 
442; 68 'So., 534. 

Seotioii 3371 

Amended, Acts 1909, page 14. 

IThis Sefetioti &s it occ«trta in "Colit! 'd* WSi Bftiirti^e^ #frii the 
amendatory Act of 1903. Carpentei- V. Joitter, l'5l AJa., 454 ; ^ »d., 

Ctnitej'anCe trf pt&peHj ■«i^ofrleagtfA aiid i^tfo*deA ptimfc ftfcie 
evidence. Blotmt v. Blount, 158 Ala., 242 ; 48 iSo., S8i. 

For sofficient predicate, sefe Steanftna T. Blankenahip et al., 73 So., 
469. 

W^tth pfelhtift (ihbWs A'at lie Kas Iflbt tfre ((dsaesa'dfi 6*f "th* 'dfefed, 
oewifted feopy is adfiiissfble. t/Amftr v. !Kffig, l-eS Mb.., 285 ; 5i 'So., 
279. 

St 'ft ft ma^ to •apl)e&t- ffia't tfeb 'btt^al te Mat bt thaV the >^*ty 
offering the certified copy has Irot the ctiatddy 6i the 'ortigtti'ai, 'thfe 
Btl^ed eo^y fe tfAaisriible. Wise % Spfe^'rs, l72 Ala., 8; 56 So., 
IH. . , 

Has no implication to bill filed to cancel conveyance on j^ootad Of 
ft*feety. Prtemah V. B'icmU't, I'TS Ala;, 855 j 55 So., 2^1 

The record itself is admissihle instead of the transcript. If one Of 
the t)fedhtiflft ill ejecttnelfii tftioWs tha't h^ '^beh nol have Ae c^istody, 
rfefiord 8(11(1111*911)16. Iftcftrtde V. Lowe et ftl, itS A5a., 408; 57 So., 
«32. 

Registration is prima facie evidence of delivety of deed. Nipltr 
et al. *. Elliott, 1*7 Al^., ll3; 38 *o., 4^5. ' , 

When forgery affidavit filed the hurden is on th* pany oterili^ 
tJiB Aeed to prove its eieCti'tioil. DulTson V. kenh, 178 Alft., lj(2- 59 
&b„54. 

lieed recbrded aftei- filitig bt sbit Is self-pVovitag. SWn'dle i6t al. 
X. ford, 184 ^a., l37 ; 63 S'b., feSl. 

•the time X>t the recOrdihg is imtfift'teHal. Tiimei- ♦. DAViS, 186 
Ala., 77; 64 So., 958. 

ttoOf ot absenefe of poSBesston or cotit'rol of deSd admits certified 
cbmr. Ballard v. Bank bf Rohoak, 187 Ala., I335 ; 65 Sb., 3S6. 

To Amend A certified aclmowl'edgin^tit i>arty hiiist a^Mn appear 
before the officer taking the acknowledgment. Then tb WAke the 
deed self-provihg it miat again be Recorded. 5 App., 3d9 ; 63 So., 
794. 

Where land lies in t*b coiultiBS and deed recoifded bnljr In bne, 
certified copy adtniMbU. 192 AlA., 188 ; 68 Sb., 353. 

Statute must be liberally construed, Id. 



iyGoogIc 



go SUFPLBHSNT TO CODE OF ALABAMA. 

Section 3376, 

Where mortgaged property is kept in a bam in one county and 
the mortgagor lives iu another county, mortgage should be re- 
corded in both. Kinney Brothers v. Cole, 77 So., 242. See also- 
HiU -7. Bentz 78 So., 881. 

Failure to record mortgage in eotmty to which property has been 
removed operates on both immediate and sub-purchasers. Wil- 
liams V. Vining, 150 Ala., 482 ; 43 So., 744. 

A took his horse into an adjoining county and while temporarily 
there with the horse gave a mortgage on it, which was recorded in 
the home county of the mortgagor. Later the mortgagor took the- 
horse and sold it. Held that the recording in the home county of 
the mortgagor was all the recording required. Id. 

When properly recorded, mortgage operates as notice as long as: 
property remains in coimty, and for three months after its removal- 
Argo T. Sylacauga Mercantile Co., 12 App., 442; 68 So., 534. 

Section 3382. 

Certified copy of instrument attested by one witness admissible. 
Luke et al. v. Meeks et aL, 74 So., 31. 

A prima facia validly executed instrument recorded more than, 
twenty years, admissible without proof of execution. Veitch v.. 
Hard et al., 75 So., 405. 

SeotionSSSS. 

If the purcliase without notice was made to hinder, etc., creditor;, 
it will not stand if the mortgagor was a creditor. New v. Young, 
148 Ala., 253; 41 So., 523. 

Affects both immediate purchaser and sub-purchaser. Williams 
V. Vinning, 150 Ala., 482 ; 43 So., 744. 

Burden is on execution creditor to show that mortgaged prop- 
erty was subject to the execution. Jackson v. Wilson Brothers,. 
78 So., 883. 

For deed held void, see Vary v. Sensabaugh, 156 Ala., 459 ; 47 So.,. 
196. 

An unrecorded deed made before judgment is void as against 
judgment, creditor without notice. The burden is on the grantor 
to prove notice. Richards et al. v. Stiner Bros., 166 Ala., 353 ; 52" 
So., 200. 

Notice, what will constitute. Gamble v. Black Warrior Coal Co., 
172Ala., 669;55So., 190. 

A trustee in bankruptcy must show that he represents judgment, 
creditor, etc., to enable him to proceed against property held under* 
unrecorded deed. Sparks v. Weatherly, 176 Ala., 324; 58 So., 280. 

A deed for a mere nominal consideration is not for a Talnable- 
consideration under this section. Cowan v. Staggs et al., 178 Ala., 
144; 59 So., 153. 

A deed was made to A; after delivery he erased his name and in- 
serted the name of his son as grantee before recording. A pur- 
chaser from the son is protected by this section. Lawrence v. Wil- 
liams, 179 Ala., 596 ; 60 So., 889. 

When grantor had not title to convey, this section will not protect 
grantee. Winters v. Powell, 180 Ala., 425 ; 61 So., 96. 

An allegation that paper was duly recorded at the proper time^ 
means legally recorded. Dixie Grun Co. v. Qninn, 181 Ala., 208;, 
61 So., 8S6. 
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Recording of papera not called for hj the statute has no effect. 
Silvey & Co. v. Cook, 191 Ala., 228; 68 So., 37. 

Recording after levy does not aid title. Harris t. Hanchey, 192 
Ala., 179 ; 68 So., 276. 

Section 338S. 
Pnieliaae before expiration of five years, poaseSBion not protected 
by the statute. Touart v. Rickert, 163 Ala., 362 ; 50 So., 896. 

Section 3386. 

Failure to record operates in favor of immediate purchase and 
sub-purchases alike. WilliamB v. Vining, 150 Ala., 482; 43 So., 744. 

Party pleading purchase must make satisfactory proof of pur- 
chase and payment, burden then shifts for proof of notice. Nolen 
V. Parmer, 154 Ala., 269; 45 So., 183. 

Purchase without notice means bona fide purchase. Facta that 
will amount to notice discussed. Hiekey v. McDonald, 160 Ala., 
300; 48 So., 1031. 

Cited Id Dixie v. Harrison, 163 Ala., 304 ; 50 So., 287. 

Subsequent recording does not affect previously acquired title. 
Williams v. White, 165 Ala., 336; 51 So., 559. 

Statute applies to debts created after the execution of the mort- 
gage only. Creditor has burden of showing the fact. Diamond Rub- 
ber Co. V. Fourth National Bank, 171 Ala., 420 ; 55 So., 100. 

One who buys property brought into this state does so at his own 
risk till it has been here three months. Teat v. Chapman & Co., 1 
App., 491 ; 56 So., 267. 

If a purchaser without notice buys a horse and sells him to a 
purchaser without notice, and later buys him again, he occupies 
the same ground as when he first owned the horse. Hutto & Arnold 
V. Gamer et al., 7 App., 412; 61 So., 477. 

A joint action for conversion will lie against the seller and the 
buyer of mortgaged property when the mortgage has been properly 
recorded. Lofkovetz et al. v. Lester, 11 App., 504; 66 So,, 894. 

Parting with something of value a test of whether or not there 
was a purchase. Donahoo Horse & Mule Co. v. Duriek, 193 Ala., 457 ; 
65 So., 545. 

For detinue to lie one must be entitled to immediate possession. Id. 

Applies to subsequent and not existing creditors. Hill v. Rentz, 
78 So., 881. 

Section 3394. 

Amended, Acta 1911, page 115. 

Conditional sale defined. Effect of on rights of parties. Billie v. 
Dillon & Pennal, 148 Ala., 283 ; 41 So., 768. 

It ie immaterial whether the sale be at a judicial sale, or other- 
wise. F. A. Ames Co. v. Sloeom Mercantile Co., 166 Ala., 99; 
51 So., 994. 

When merchant holds wagons under unrecorded, conditional sale 
from the manufacturer, and trades these wagons for new stock in a 
new corporation, the manufacturer cannot recover the wagons. 
Baas, Head & Powell v. International Harvester Company of Ameri- 
ca, 169 Ala., 154; 53 So., 1014. 

One who had notice through his agent before judgment rendered 
is bound by an unconditional sale. Diamond Rubber Co. v. Fourth 
National Bank, 171 Ala., 420 ; 55 So., 100. 
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Must be recorded in the comity into which it was moved withio 
three months of removal, though sold in the meantime. This on ac- 
count of peculiar wording of the section. Paoliska Mule Co. v. Ha- 
ley & Koonce, 187 Ala., 533; 65 So., 783. 

To constitute on a bona fide purchaser and entitle him to protec- 
tion, it is necessary : (1) That he should be the purchaser of legal, 
as distinguishment equitable title; (2) that he should have por- 
ohased in good faith; (3) that he should have parted with value by 
paying money or other things of value or by assuming a liability, 
or incurring injury; (4) that he should have had notice, actual or 
constructive, at the time of the purchase or before he parted with 
value. Star Piano Co. v. Baker, 8 App., 449 ; 62 So., 549. 

A pledge to seeore a debt is an innocent purchase. Id. 

Does not apply to judgment rendered before the conditional sale. 
Elliott v. Pabner, 9 App., 483 ; 64 So., 183. 

Section 3396. 

A deed conveying all the logging timber on certain land and giv- 
ing five years to remove it is not affected by this section. Slaugh- 
ter et al. v. HaU et al, 77 So., 738. 

AJl conveyances of land construed as fee unless expressly limited. 

A conveyance held to make right of way an appurtenance and not 
a personal privilege. Webb v. Jones, 163 Ala., 637 ; 50 So., 887. 

If the nature and the character of the estate conveyed is in the 
instrument, there is no room for the operation of the statute, draves 
T, Wheeler, 180 Ala., 412; 61 So., 341. 

The law leans to that construction of a doubtful devise which 
vests a fee. Montgomery et al. v. Wilson, 189 Ala., 209 ; 66 So., 503. 

Words of inheritance not necessary to create a permanent ease- 
ment. Will et al. V. Weil et al, 193 Ala., 407 ; 69 So., 438. 

Section 3397. 

A deed to "A" and his bodily heirs after him to be free from 
eonveyance by deed to the second generation, etc., and further 
granting to him and his heirs forever, is a deed in fee. Gamble et al. 
V. Gamble, 75 So., 924. 

A devise to the devisee and the heirs of her body, but should she 
die without issue, to her heirs at law, creates a fee tail which this 
section converts into a fee. Carter et al. v. Couch, 157 Ala., 471 ; 47 
So., 1106. 

For distinction drawn in such oases, see English et al. v. MoCarry, 
157 Ala., 487; 48 So., 113; Shuttle & Weaver Improvement Co. v. 
Baker, 178 Ala., 366; 60 So., 157. 



Section 3398. 

Difficult to determine difference between vested and contingent 
remainders. Pierce v. Pierce et al., 74 So., 952. 

For application of this section, see Blakney v. DuBose, 167 Ala., 
627; 52 So., 746. 

Contingent remaindermen must take, if at all, as executor de- 
vises. Nabors v. Woolsey, 174 Ala., 289 ; 66 So., 533. 
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Section 3399. 

In the following devise to Carolina for life remainder to her is- 
aue — "isstie" means descendants living at the end of the death of 
Carolina. Reynolds v. Love et al., 191 Ala., 218; 68 So., 27. 

Section 3404. 

The meaning of the words "heirs" and "children" as used in 
will, how eonstmed. DeBardeleben v. Dickson, 166 Ala., 59; 51 
So., 986. 

For application of this section, see Nabors et al. t. Woolsey, 174 
Ala., 289; 56 So., 533; Beynolds v. Love et al., 191 Ala., 218; 68 
So., 27. 

Section 3406. 

Life tenants by allowing adverse possession cannot affect re- 
mainderman. Blakney v. DuBose, 167 Ala., 627 ; 52 So., 746. 

Remainderman has right to file bill to restrict the estate con- 
veyed by life tenant, under the facts in this case. Nabors v. Wool- 
sey, 174 Ala., 289 ; 56 So., 533. 

Statute of limitation cannot mn against remainderman. Winters 
V. Powell, 180 Ala., 425 ; 61 So., 96. 

Where widow takes and possesses other land than dower, it is not 
within this section. TuUy v. Snow, 190 Ala., 556 ; 68 So., 301. 

The life tenant cannot prejudice the right of the remainderman. 
Reynolds et al. v. Love et al, 191 Ala., 218 ; 68 So., 27. 

Section 3408. 

For application of this statnte, see Berry v. Woody, 77 So., 942. 

Changes the common law rule. Kidd v. Cruse et al., 76 So., 59. 

A deed creating a naked tmst-vested title direct in the benefi- 
ciary. Hinton et al. v. Fanner, 148 Ala., 211 ; 42 So., 663 ; Prince v. 
Prince, 162 Ala., 114; 49 So., 873. 

Section 3409. 

See notes to Section 3498. 

Section 3410. 

A trust for a minor for more than ten years and until he is 
twenty-five is valid only up to the time he is twenty-one. State, ex 
rel., Martin v. Henderson, Governor, 74 So., 952. 

For application, see Ashurst et als. v. Ashurst, 181 Ala., 401; 61 
So., 942. 

Section 8411. 

Applies in Nabora et al. v. Woolsey, 174 Ala., 289 ; 56 So., 533. 

Section 8413. 

Difference between exprras trust and implied trust pointed out. 
Butts et al. v. Cooper, 152 Ala., 375; 44 So., 616. 

Children cannot have a trust declared where their father deeded 
land to his sister, when he was embarrassed, merely by alleging an 
oral agreement to hold the land in trust without other allegations. 
Tilbnan et al. v. Kifer et al., 166 Ala., 403; 52 So., 309. 

A deed absolute and unconditional was made by A to his wife. It 
is alleged that there waa a parol agreement that this propertT- 
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Bhoald be sold and divided. Thia violates the statate. Chester t. 
Motia, 180 Ala., 563 ; 61 So., 267. 

Section 3413. 

One who takes a quitclaim deed is not protected as a bona fide 
purchaser. Neither is he aided by this section of the Code. Hun- 
ter V. Briggs, 184 Ala., 327 ; 63 So., 1004. 

Applied to notice of vendor's lien. Silvey & Co. v. Cook, 191 
Ala., 288; 68 So., 37. 

A purchaser at execution sale without notice is protected. Id. 

Section 3414. 

A recorded will is notice to the world. Blakney v. DuBoae, 167 
Ala., 627; 52 So., 746. 

Section 341S. 

Changes common law rule. Lecroiz t. Malone et al., 157 Ala., 
434; 47 So., 725. 

Section 3416. 

Applied in Montgomery et al. v. Wilson et al., 189 Ala., 209 ; 66 
So., 503. 

Section 3417. 

With respect to wife and children law is more liberal than com- 
mon law, but as to others it is stricter. Lyons v. Bradley, 168 Ala., 
505; 53 So., 244. 

A deed to wife for life with remainder to youngest son in fee ex- 
cept in ease he die before maturity without issue, and if he so die, 
to next youngest, with same limitations, to all the sons successively, 
and in event none of the sons take, then to the daughter in fee, 
held void. Parr et al. v. Perkins et al., ITd Ala., 500 ; 55 So., 923. 

Important words in statute are, "severely," "successively," and 
"jointly." Ashust v. Ashuat, 181 Ala., 401; 61 So., 942. 

For a practical application of the statute, see Montgomery et al. 
V. Wilson, 189 Ala., 209 ; 66 So., 503. 

Section 3418. 
Amended, Acts 1911, page 24. 

A stipulation in a lease that at the end of the statutory period, 
it may be renewed for same term is invalid. 166 Ala., 446 ; 47 So., 
337. 

Section 3420. 

No statute of limitation runs against neither a remainderman or 
reversioner nor has he any right of action to recover till the termi- 
nation of the life estate. Winters v. Powell, 180 Ala., 425 ; 61 So., 
96. 

Section 3421. 

The word "grant" when not limited imports a covenant for quiet 
enjoyment, reaches after acquired title by the grantor. State v. 
Mobile & 0. B. B. Co., 78 So., 47. 

The words "transfer, sell and convey" are sufScient to pass any 
after required title of the grantor. Hill v. Slaughter, 155 Ala., 
625 ; 47 So., 103. 

The eflEect of the words "bargain and sell," given under this sec- 
tion is neutralized when the conveyance recites the "right, title, etc., 
that I may have." Vary v. Smith, 162 Ala., 457; 50 So., 187. 
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Either of the words is suMcieut. Mcintosh v. Stewart, 181 A1&., 
328 ; 60 So., 956. 

This warranty Bufficient to vest after acquires title. Stephenson 
V. Agee & Co., 9 App., 389 ; 63 So., 794. 

Section 3^2. 

A reservation of right to cancel, reserves an absolute power to re- 
voke, and a sale to a third party is a revocation. Blackwell v. Har- 
bin, 186 Ala., 531 ; 65 So., 35. 

Seotion 3428. 

A purchaser from a life tenant with absolute right of disposition 
takes a fee. Mima et al. v. Davis et al., 72 So., 344. 

For application of this section see both the first opinion and the 
opinion on rehearing. Rutledge et al. v. Hampton et al., 150 Ala., 
275 ; 43 So., 822 ; 157 Ala., 141 ; 47 So., 214 ; 163 Ala., 649 ; 50 So., 900. 

A devise to be held for her own nee during life with a right to 
sell and reinvest, and the right to dispose of by will did not give a 
fee. Nabors v. Woolsey, 174 Ala., 289; 56 So., 533. 

Only creditors and purchasers from the life tenant can question 
the integrity of the future estate limited thereon. Head v. Lane et 
al., 186 Ala., 335 ; 65 So., 343. 

A possibility of a survivor is not a remainder, nor is it an estate. 
Manfredo et al. v. Manfredo, 191 Ala., 322; 68 So., 157. 

Seotioii 3424. 

Land was devised to a daughter with power to dispose of by will, 
and if not so disposed of it should descend to her children or heirs 
at law. Such title is not affected by this section or Sections 3425 
and 3426. Nabors et al. v. "Woolsey, 174 Ala., 289 ; 56 So., 533. 

Seotion 3426. 
Preserves the common law except as changed by Sections 3423 
and 3424 of Code. Manfredo et al. v. Manfredo, 191 Ala., 322 ; 68 
So., 157. 

Section 8436. 
See note to Section 3422. 

Section 3429. 

The joining in a proceeding to have the lands sold for division 
will not amount to an execution of the power. Rutledge et al. v. 
Hampton et al., 150 Ala., 273 ; 43 So., 822. 



Does not apply to the children of testator's children when such 
children had died before the will was made. Pierce et al. v. Fnlmer, 
165 Ala., 344; 51 So., 728. 

Seotion 3437. 

An administrator de bonis non with will annexed cannot exercise 

an executor's discretionary power of sale. Snow v. Bray, 73 So., 
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Section SMS. 

Steps and proceedings necessary to incorporate stated. Floyd et 
al. v. State, ex rel., Baker, 177 Ala., 169 ; 59 So., 280. 

A contract that binds a party to control a corporation for two 
yeara is contrary to public policy and void. Bosh t. Aouapaugb, 
179 Ala., 542; 60 So., 802. 

Seotioii 3446. 

Failure of all of subseribers to sign certificate, bow remedied. 
Gelders et al. t. State, ex rel., Freeman, 164 Ala., 592 ; 51 So., 232. 

Proceeding necessary to incorporate stated. Floyd et al. v. State, 
ex rel.. Baker, 177 Ala., 169; 59 So., 280. 

Seotion 3447. 

See first note under Section 3445. 

8Mtlon3448. 

See first note under Section 3445. 

Failure to file and have recorded certificate otherwise regular, 
effect of as to parties dealing with the corporation. Magnolia 
Shingle Co. et al. v. J. Zimmem's Co., 3 App., 578; 58 So., 90. 

Section 3448. 

See last note under Seotion 3448. 

Section 3466. 
See last note under Section 3448. 

Section 3461. 
Signature by the subscribers is essential but omission can be cured 
under this section. Girders et al. t. State, ei rel., Freeman, 164 
Ala., 592; 51 So., 232. 

Section 3462. 

Extent of change of businesB by amendment against the wishes 
of stockholders. Bemstine et al. t. Koplan et al., 150 Ala., 222; 
43 So., S81. 

After the Constitution of 1875 and before this section of the 
Code an amendment so as to create a new contract could not be had 
without the consent of all the stockholders. Avondale Land Co. et 
al. V. Shook et al, 170 Ala., 379; 45 So., 268. 

Section 3463. 

If directors not elected on designated day election may be held 
within reasonable time. Walsh et al. v. The State, ex rel., Clark, 
74 So., 45. 

A person who merely expects to become a member of a corporation 
to be organized cannot bind the company by contract. Bush v. 
Anspaugh, 179 Ala., 542; 60 So., 802. 

Section 3467. 
Subscription can be paid in property. Trotter Bros. v. Blount 
Garrishee, 162 Ala., 289 ; 50 So., 130. 
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$125,000 worth of stock cannot be paid for with $15,000 worth of 
land. Minona Portland Cement Co. et al. v. Reese et al., 167 Ala., 
485; 52 So., 523. 

Cited in Floyd et al. v. State, ex rel.. Baker, where the Court out- 
lines the things necessary to form a corporation, 177 Ala., 169 ; 59 
So., 280. 

Contract of sale held invalid as involving an issue of stock, with- 
in the prohibition of this section. Mingle v. Clark et al., 190 Ala., 
388; 67 So., 510. 

Section 3471. 

Contemplates protection of subsequent purchaser without notice. 
Bank of Florala v. American National Bank of Pensacola, 75 So., 
310. 

A judgment creditor has a lien and is protected by this section. 
Mayberry Lumber Co. v. Hunter, 169 Ala., 503 ; 53 So., 1028. 

Section 8476. 

Necessary allegations to subject stock to lien. Wynn aa Admr. 
V. Tallapoosa Co. Bank, 168 Ala., 469 ; 53 So., 228. 

As to superior lien of corporation over other creditors, see Mont- 
gomery Bank & Trust Co. v. Jackson, 190 Ala., 411 ; 67 So., 235. 

Section 3478. 
Issue of void preferred stock may be attacked by the purchaser 
of the stock as well as by the state or the common stockholders. 
Hide V. Capital Securities Co., 76 So., 313. 



For general construction, see Palliser v. Home Telegraph Co., 
152 Ala., 440; So., 575. 

Seotion 3481. 

Is for the benefit of stockholders only. Stewart v. Halt, 73 So., 
390. 

See also notes to Section 3463. 

In absence of approval of public service commission there can be 
no eonsoLidatioD or railroads. Ex parte. City of Birmingham, 74 
So., 50. 

Bank directors cannot create ofSces. One indicted as a bank 
officer that does not exist cannot be convicted of embezzlement. 
Komer v. The State, 75 So., 185. 

When a corporation illegally consolidated with another corpo- 
ration it was treated as a defacto corporation. Ala. F. M. B. Co. v. 
Dudd et al., 73 So., 910. 

As to increasing stock, etc., see note to Section 3480. 

There is no presumption that the corporation power has been ex- 
ceeded, and party pleading it must show it. Touart v. Jett Bros. 
Contracting Co., 169 Ala., 638; 53 So., 751. 

Meetings unauthorized by law are admissible to rebut charge of 
abandonment. Sullivan, Trustee, v. Central Land Co, et al,, 173 
Ala., 426; 55 So., 612, 

The charter powers of corporations are laid down and fixed by 
Article 5 of the Code, which begins with this section instead of Sec- 
tion 3446. Buck Creek Lumber Co. v. Nelson et al., 188 Ala., 243 ; 
66 So., 476. 
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Necessary proceedings to make valid mortgage b^ eorporatioQ. 
Peerson v. Gray et al, 184 Ala., 312 ; 63 So., 467. 

Aa to amoimt of bonded indebtedness a corporation can contract, 
see Palliser t. Home Telegraph Co., 152 Ala., 440 ; 44 So., 575. 

Corporation may insure. Sales Davis Co. v. Henderson Boyd 
Lumber Co., 193 Ala., 166; 69 So., 527. 

An irregular authorization of a mortgage by all the stockliirfders 
is binding. Hillkrest Land Co. v. Foshee, 189 Ala., 217 ; 66 So^ 478. 

SeatioD3484. 

Amended, Acts 1909, page 62. 

S«otion348S. 

Unincorporated partnership cannot acquire lands by condemns- 
'tion under this section. Sloas-Sheffield S. & I. Co. ▼. O'Bear, 76 
■So., 56. 

Amended, Acts 1915, page 770. 

Section 3487. 

Amended, Acts 1909, page 19. 

Section 3488. 

JVmended, Acts 1909, page 60. 

Section 3483. 

Doing on lands to survey for a railroad is a legal or good excuse 
that will justify entering lands after being warned not to do bo. 
State V. Simmons, 145 Ala., 95 ; 40 So., 662. 

Having in contemplation proceedings to condemn, will justify on 
entry on the lands. Ala. Interstate Power Co. v. Pnrran Wood- 
berry Co., 186 Ala., 622; 65 So., 287. 

Section 8496. 

Is but declaration of the common law. South & North Ala. B. B. 
Co. et al. v. Gray, 160 AU., 497 ; 49 So., 347. 

Section 8496. 

See note to last section. 

Section fl<97. 

As to rights of stockholders, see S. & N. Ala., By. Co. v. Gray, 
leOAla., 497j49So., 347. 

Owning Co. is liable for the negligence of the using company. 
Northern Ala. By. Co. v. Gutterry, 189 AU., 604; 60 So., 580. 

Section 3498. 

For a general construction, see S. & N. By. Co. et al. v. Gray, 160 
Ala., 497 ; 49 So., 347. 

Construed with Section 238 of the Constitution of 1875 with ref- 
erence to stockholders. Avondale Land Co. et al. v. Shook et al., 
170 Ala., 379.; 54 So., 268. 

Section 3499. 

Amended, Acts 1911, page 576. 
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Seoti(m3602. 

The tenns "merger" and "consolidation" defined. Ala, I. & N. 
R. R. Co. V. Talmers, 76 So., 380. 

Cited and applied, see Section 3498. 8. & N. Ry. Co. et al. v. 
Gray, 160 Ala., 497 ; 49 So., 347. 

Steps neceeaary to consolidate. Id. 

Section 3S03. 

See notes to Section 3503. 

SeotionSSOe. 

New company may defend or prosecute pending litigation where 
the old corporation was a party. Old litigation may proceed in old 
name unleas point raised. Sou. Steel Co. t. Hopkins et al., 157 Ala., 
175; 47 So., 274. 

Creditor may proceed either against the old or new corporation. 
Pearce v. Brilliant Coal Co., 77 So., 4. 

Section 3609. 

Persons without knowledge dealing with insolvent corporations 
protected. Standard Chemical and Oil Co. v. Faircloth, 77 So., 31. 

Only applies to insolvent corporations. City Bank & Tmst Co. v. 
Leonard, 168 Ala., 404; 53 So., 71. 

Intention of section is to restore the law to what it was hefore 
the case of O'Rear Jewelry Co. v. Volofer & Co., 106 Ala., 205; 17 
So., 225. Id. 

Construed with Section 3560 as part of a single system to speed- 
ily administer assets in favor of aU creditors. Oats v. Smith, 176 
Ala., 39 ; 57 So., 438. 

Any character of creditor may have the assets marshalled if cor- 
poration insolvent. Warren et al. v. Kilgore, 176 Ala., 477 ; 58 So., 
432. 

When insolvent corporation hnya the stock from its stockholder, 
bill will lie by creditor independent of this section, Sherrill v. 
Huston, 187 Ala., 189; 65 So., 538. 

Bill held not sufficiently definite as to allegations of insolvency. 
Cassells Mills Co. v. First National Bank of Qadsden, 187 Ala., 325; 
65 So., 820. 

Independent of this section the capital stocks and assets of a 
bank are a trust fond for creditora. Montgomery Bank & Tmst 
Co. V. Walker, 181 Ala., 368; 61 So., 951. 

Section 3610. 
Amended, Acts 1915, page 52. 

Section 3612. 

Applied against a Trust Co. in Montgomery Bank & Trust Co. v. 
State, 78 So., 825. 

Bill must affirmatively show insolvency by facts averred or that 
it has suspended business for lack of funds. Ross v. American 
Banana Co., 150 Ala., 268; 43 So., 817. . 

"Insolvency" defined as used in this section. Ala. Central B. B. 
Co. et al. V. Stokes, 157 Ala., 202; 47 So., 336. 
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Seotion 3613. 

Waterworks Co. compelled to serve new part of city on higher 
elevation. Birmingham Waterworks Co. v. City of Birmingham, 
176 Ala., 301; 58 So., 204. 

Does not prevent the State from using qno warranto to enforce 
forfeiture of franchise. State, ex rel., Weatherly et al. v. Birming- 
ham Waterworks Co., 185 Ala., 388 ; 64 So., 23. 

Beotioii 351S. 

Does not apply to consolidated corporation to compel a suit with- 
in five years. Pearce v. Brilint Goal Co., 77 So., 4. 

Dissolution must be held to have occurred at the time of the 
abandonment. Mobile Temperance Hall Association v. Holmes et 
al., 189 Ala., 271; 65 So., 1020. 

Section S616, 

A creditor whose claim is for damages for breach of contract may 
maintain a bill under this section. Such creditor may compel the 
payment of the unpaid subscription of stock. Pankey et al. v. Lipp- 
man et al„ 187 Ala., 199; 65 So., 771. 

Section 3617. 
Effects as to other sections and Acts. Falliser v. Home Tele- 
graph Co., 152 Ala., 440; 44 So., 575. 

Applied to corporations incorporated before the Constitution of 
1875. South & North Ala. By. Co. v. Gray, 160 Ala., 497 ; 49 So., 
347. 

Section 3649. 
Amended, Acts 1909, page 232. 



The Superintendent of Banks may proceed against a Trust Co., 
though it is not doing a banking business. Montgomery Bank & 
Trust Co. V. State, 78 So., 825. 

Section 3660. 

For proceedings under this section, see Oats v. Smith, 176 Ala., 
39 ; 57 So., 438. 

Depositor may maintain a creditor's bill. Drennen v. Jenkins 
et al., 180 Ala., 261 ; 60 So., 856. 

Receiver cannot sue without permission of the Court, neither can 
he appeal to Supreme Court. Coffer v. Guy et al., 191 Ala., 137; 67 
So., 681. 

Section 3664. 

What are mutual aid benefit and industrial companies. For all 
requirements of such company, see Mutual Aid Association et al. 
V. Boyd et al., 145 Ala., 167; 41 So., 164. 

Section 3673. 
Makes no change in tax system of state. Fairhope Single Tax 
Corp. V. Melville, 193 Ala., 289; 69 So., 466. 
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Section 3S89. 
Amended, Acts 1915, page 382. 



Amended, Acts 1909, page 107. 
Amended, Acts 1911, page 145. 

Section 3614. 

After a religions body haa been incorporated, an attempt on the 

part of a portion of the church to reincorporate and gain control 

is void. Polk et al. v. State, ex rel., Smith et al., 154 Ala., 148 ; 45 

So., 652. 

Section 361B. 
Amended, Acts 1911, page 49. 

Section 3036. 
Amended, Acts 1911, page 49. 



Rights of such corporation, so buying stock, in the management, 
te. South & North Ala. Ry. Co. v. Gray, 160 Ala., 497; 49 So., 347. 



Court will enjoin when statute violated. South & North Ala. 
By. Co. V. Gray, 160 Ala., 497; 49 So., 347. 

Section 36^. 

Does not apply to transactions involving interstate commerce. 
Ewart Lumber Co, v. The American Cement Plaater Co., 9 App., 
152; 62 So., 560. 

Intimation that general issue is the proper way to set up the fact 
that this section had not been complied with (suggested but not de- 
cided). Padgett V. Gulfport Fertilizer Co., 11 App., 366; 66 So., 
866. 

Evidence of failure to comply is not necessary till it is shown that 
plaintiff is a foreign corporation and that the transaction an inter- 
state transaction. Id. 

For various rulings of the Court hereto made as to this section, 
see Ala. Western B. R. Co. v. Tally Bates Const. Co., 162 Ala., 397 ; 
50 So., 341. 

Ab to contract made in another state to build a road in this 
state. Id. 

A foreign corporation who sells machinery in this state and fur- 
nishes labor and material to assemble or to construct in this state 
is doing business in this state. American Amusement Co. v. East 
Lake Chutes Co., 174 Ala., 526; 56 So., 961. 

Plea and replication. Id. 

A foreign corporation cannot sue in this state until it has put 
itself in a position to be sued. Geo. M. Muller Mfg. Co. v. First 
National Bank of Dothan, 176 Ala., 229 ; 57 So., 762. 

It can do no corporate acts. Id. 

If a bill discloses that complainant is a foreign corporation and it 
did business in this state, it ought also to aver that it had complied 
with the law, and failing it is subject to demurrer. Id. 
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Sale of material, including the erecting of same in a specifie man- 
ner with other specifications, held within statute. Id. 

Can only he violated by foreign corporations. Will not be ao en- 
forced as to cause innocent persons to suffer. Alexander v. Ala. 
Western E. R. Co., 179 Ala., 480; 60 So., 295. 

Mortgage made to foreign corporation that had not complied with 
the statute is not admissible as evidence. Peters v. Brunswick-Balk- 
Callender Co., 6 App., 507 ; 60 So., .431. 

Violation of statute does not have to be pleaded in detinue. Id. 

The fact that the agent principal had not complied with this law 
will not be a defense for the agent charged with embezzlement. 
Barr v. State, 10 App., Ill; 65 So., 197. 

Section 3643. 

See note to Section 3642. 

Section 3644. 

See notes to Section 3642. 

Section 364S. 
See notes to Section 3642. 

Section 364S. 
The title to Acts 1907 S. S. purports to amend this section, but it 
is not amended by the Acts. Chattanooga Savinga Bank v. Tanner, 
157 Ala., 502; 47 So., 790. 



Does not prevent a corporation doing only an interstate buainess 
from Buing. Tyson v. Jennings Produce Co., 77 So., 986. 

SeottonSesS. 

See note to Section 3642. 



D3654. 

Repealed, Acts 1911, page 163. 

8«9tloii3656. 

Repealed, Acts 1911, page 153. 

Section 3666. 

Repealed, Acts 1911, page 153. 

Section 3667. 

Repealed, Acta 1911, page 153. 

Section 3668. 
Repealed, Acts 1911, page 153. 

Section 3669. 

Repealed, Acts 1911, page 153. 
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Section 3660. 

Repealed, Acts 1911, page 153. 

Section S661. 
Repealed, Acts 1911, page 153. 

Section 3662. 

Amended, Acts 1915, page 598. 

In an sdverBary litigation guardian ad litem fee not an item of 
taxable cost. Hnddleston et al. t. Ferryman & Co., 150 Ala., 629 ; 
43 So., 807. 

Where payment is made after suit filed and before trial, under 
special proceedings in this case cost taxed against plaintiff. Ste- 
phens T. Standard Oil Co., 156 Ala., 581 ; i7 So., 140. 

Statutes regulating cost in Courts of Law and in Courts of Equity 
different. Sullivan Timber Co. et al. v. Black, 159 Ala., 570 j 48 So., 
870. 

In an action on contract the successful party is entitled to his cost. 
Kendrick & McGough v. Chafin, 2 App., 452 ; 57 So., 78. 

Section 3665 makes an exception to this section. Stewart t. 
Sample, 8 App., 663 ; 62 So., 338. 

Section 3663. 

The action of the trial Judge in certifying or refusing to certify 
is not reviewable. Buf ord v. Christian, 149 Ala., 343 ; 42 So., 997. 

Haa no application in Court exercising the jurisdiction of Justice 
of the Peace. Clark v. Jemigan, 149 Ala., 365 ; 42 So., 833. 

Section 3666. 

Court of Chancery may disregard statute in proper ease. 169 Ala., 
665; 53 So., 1006. 

Applies in suit on assignment of debt tainted with usury. Ex 
parte Stewart, 185 Ala., 216 ; 64 So., 36. 

For plea of usuiy, see Jaffe Jewelry Co. v. Ellsworth, 1 App., 
466; 55 So., 457. 

Applies in detinue to procure possession of mortgaged prop- 
erty. Id. 

Does not apply to collateral demand against third party. Stew- 
art V. Sample, 8 App., 663 ; 62 So., 338. 

Section 3667. 
Before proceeding creditors cannot be forced to pay cost of for- 
mer suit for same piurpose by trustee in bankruptcy. Basenheim & 
Son et al. v. Lacy, 167 Ala., 585 ; 52 So., 833. 

Section 3668. 

Applied in Crew et al v. Heard, 146 Ala., 463 ; 40 So., 337. 

Surviving defendants have no right to have the part of a de- 
ceased defendant taxed against plaintiff. Johnson et al. v. Collier, 
170Ala., 656;54So., 53. 

Secti<m3673. 

How taxed when witness resides out of state. Friddcl v. Braim 
etal., 7 App., 429; 61 So., 57. 
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Section 3684. 

Amended, Acts 1911, page 90. 

Proof that witness had been summoned and not examined makes 
out a prima facie case. Acts 1915, page 598 does not affect this 
section. Central of Qa. By. Co. v. Gilvary, 77 So., 938. 

Motion by sureties on appeal bond may be heard at next term. 
Lockwood et al. v. Thompson, 73 So., 504. 

Mileage allowed to witnesses who live more than 100 miles away, 
although affidavit required by law not made. Elliott v. Hawison, 
158 Ala., 71 i 48 So., 508. 

Section 3687. 

Time allowed to give security in discretion of the court. Coley v. 
Atlanta Brewing & Iron Co., 72 So., 44. 

Non-resident must give security for cost. 

Extension of time must be by the court and must be of record. 

Be-extension must be in same way and before time of first exten- 
sion expires. Ex parte Bradshaw, 174 Ala., 243 ; 57 So., 16. 



Thirty dollars held sufBcient where no witness had been sum- 
moned and no showing that witness would be. Western Union TeL 
Co. V. Howington, 73 So., 550. 

Section 3690. 

Motion should be made when occasion arises. When so made will 
be granted. Belay may defeat the motion. Pennsylvania Casualty 
Co. V. Perdue, 164 Ala., 508; 51 So., 351. 

Where insufBcient security filed as to amount, it waa not error 
for Court to permit sufficient security during the time. Jackson 
Lumber Co. v. Tramwell, 

There must be such a removal as amounts to a change of residence. 
Davis v. Brandon. 75 So., 908. 

Section 3693. 

Compensation for guarding prisoner not a fee, bat an allowance. 
Stone Co. Treasurer v. State, ez rel., Halcomb, 72 So., 536. Costs 
are entirely statutory and penal in nature. Jones v. Tartton, 75 
So., 642. 

Party claiming fee must point to definite law allowing it. Mobile 
Co. V. Williams, Judge, 180 Ala., 639 ; 61 So., 963. 

Unl^s the sheriff actually collects the money, or makes a levy, 
he is not entitled to commission. N. A. Ry. Co. v. Lowery, 3 App., 
511; 57 So., 260. 

Statute strictly conatmed against officer. Copland v. Jefferson 
County, 192 Ala., 12; 68 So., 285. 

Clerk's fees for issuing scire facias fixed by Section 6635 of 
Code. Id. 

Delinquent fee not dne tax collector unless he has given notice. 
Davis et al. v. Curtis, 192 Ala., 64 ; 68 So., 419. 

Section 3697. 

Clerk cannot collect sheriff's commission unless a levy has been 
made. N. A. Ry. Co. v. Lowery, 3 App., 511 ; 57 So., 260. 
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Sectaon 3698. 
See note to Section 3697. 

Sectton 3703. 
Compensation to Probate Judge for eervices with reference to 
public roads is an allowance for ex officio services. Macon Connty 
V. Abercrombie, 184 Ala., 283 ; 63 So., 985. 

Section 3713. 
Fee for scire facias is provided for in Section 6636 of the Code. 
Copland t. Jefferson Co., 192 Ala., 12 ; 68 So., 285. 

Section 371B. 
This section works a repeal of local laws on subject. Isbel v. 
Shelby Co., 10 App., 639; 65 So., 706. 

Seotioii 3720. 

Amended, Acta 1911, page 154. 

As to service in road duty under the amendment, see Macon Co. 
T. Abelrcrombie, Judge, 184 Ala., 283 ; 63 So., 985 ; 9 App., 147 ; 62 
So., 449. 

Sectioii 3^2. 

The amount allowed for the care of property under detinue does 
not become taxable till the court has determined the amount. Car- 
roll, Sheriff, V. Cobb, 74 So., 226. 

No commission unless execution levied or money collected. N. A. 
By. Co. V. Lowery, 3 App., 511 ; 57 So., 260. 

Section 3739. 

A mortgagee may file bill to set aside fraudulent conveyance of 
property other than that on which he holds mortgage. Morris et aL 
V. Fidelity Mortgage Bond Co., 187 Ala., 262 ; 65 So., 810. 

Where there was no fraud in the conveyance, but the conveyance 
gave preference under the Bankrupt Act, relief cannot be granted 
to trustee. Bedd et al. t. Wallace, Trustee, 145 Ala., 209 ; 40 So., 407. 

See also Brock £ Spight et al. v. OUver, 149 Ala., 93 j 43 So., 357. 

A gift by a municipality of lands not held for government pur- 
poses may be set aside at the suit of a creditor. Sou. By. Co. v. 
Hartshorn, 150 Ala., 217; 43 So., 583. 

That creditor may have action at law is no objection to bill. Ex- 
change National Bank of Montgomery v. Stewart, Trustee, 158 
Ala., 218; 48 So., 487. 

Trustee in bankruptcy may maintain bill. Id. 

Bill will reach money and checks drawn by debtor and the pro- 
ceeds of the checks. Id. 

Allegation of intent to hinder, etc., held sufficient. Id. 

Cannot in same suit seek relief under this section and Section 
4295. Green & Gray et al. v. Wright, Williams & Wadley et al., 160 
Ala., 476 ; 49 So., 320. 

Bill cannot be maintained before maturity of debt. McDuff et al. 
V. I^chburg Shoe Co., 178 Ala., 268 ; 59 So., 567. 

Bight does not depend upon insolvency of debtor. Gurley et aL 
V. Bobertson et al., 178 Ala., 326 ; 59 So., 643. 
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Seotion 3740. 

Different creditors with different kinds of demands may join. 
Ettiridere Bros. v. Swan-Abram Hat Co., 147 Ala., 535 ; 41 So., 165. 

A person holding a judgment rendered in another state may main- 
tain biU. BUiott et al. v. Kyle, 176 Ala., 167; 57 So., 572. 

Section 3744. 

Most first obtain a judgment even if corporation is insolvent, and 
have execution returned. Dickinson v. Traphagan, 147 Ala., 442; 
41 So., 272. 

May proceed under this statute or by garnishment. Montgomery 
Iron Works et al. v. Roman, 147 Ala., 434; 41 So., 811. 

May file bill and show that it is impracticable to get judgment. 
Drennen v. Jenkens et al, 180 Ala., 261 ; 60 So., 856. 

Provision not applicable to creditors of National bank. Mc- 
Qoiddy v. King et al., 191 Ala., 205; 67 So., 1015. 

Seotion 3646. 

The truth of the words if specifically pleaded in justification is 
available notwithstanding this section. Perdon v. Dickens, 161 
Ala., 181; 49 So., 888. 

Under this section the Code form of complaint is sufficient. Pen- 
ny V. Dozier, 161 Ala., 292 ; 50 So., 909. 

Evidence of the truth of the statement is admissible under the 
general issue in mitigation but not in justification. Advertiser Co. 
V. Jones, 169 Ala., 196; 53 So., 759. 

Seotion 3746. 

When specially pleaded the truth of the alleged libel is a com- 
plete defense. Under the general issue its truth may be shown in 
mitigation. Perdon v. Dickens, 161 Ala., 181; 49 So., 888. 

The eirciunstance, etc., may mitigate punitive damages but not 
actual damages. Comer v. Advertiser Co. et al., 172 Ala., 613 ; 55 So., 
195. 

As to when and how failure is proved plea will aggravate dam- 
ages, see Webb v. Gray, 181 Ala., 408; 62 So., 194. 

Circumstances, good faith, etc., only effect punitive damages. 
Starks v. Comer, 190 Ala., 245; 67 So., 440. 

Section 3747. 

A statement that the oath of W. had been impeached and was 
worth nothing in the Courts of the county will support an action. 
Duncan v. State, 2 App., 235 ; 57 So., 117. 

Seotion 3748. 
Failure to prove plea of truthfulness of statement, effect of. 
Webb V. Gray, 181 Ala., 408; 62 So., 194. 

Section 3749. 

Does not apply where punitive damages waived. Comer v. Age- 
Herald Pub. Co., 151 Ala., 613 ; 44 So., 673. 

Does not apply where one has article prepared and published in 
a paper, paying therefor. Comer v. L. & N. Ky. Co., 151 Ala., 622; 
44 So., 676. 
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Section 3700. 

The failure to demand retraction ie now defensive matter. 
Patrick v. Age-Herald Pub. Co., 184 Ala., 510; 63 So., 960. 



Only affects punitive damages. Fitzpatrick v. Age-Herald Pnb. 
Co., 184 Ala., 510 ; 63 So., 980. 

Section S7M. 

Widow with a separate estate greater than her dower interest 
but leas than personal and dower interest, is entitled to dower. 
Gmice et al. v. Gruiee, 150 Ala., 552 ; 43 So., 199. 

Where decedent left only a wife and brothers and sisters, his 
real estate, descends to the latter. Gilbert v. Pinkston, 167 Ala., 
490; 53 So., 442. 

"Children" means children with inheritable blood, legitimate 
children. Williams et al. v. Witherspoon et al., 171 Ala., 559; 55 
So., 132. 

Children who were bom as slaves may inherit from their mother. 
Id. 

Grandparents take before uncles and aunts. Bucker v. Jackson 
et al., 180 Ala., 109 ; 60 So., 139 Ala. 

Husband takes all of the wife's separate estate, as against wife's 
fiaatemal uncle. Lake v. BuaseU et al., 180 Ala., 199 ; 60 So., 850. 

When father dies, leaving wife and one child, then the child dies, 
title vests in the wife. Bass v. Jackson Lumber Co., 169 Ala., 455 ; 
53 So., 800. 

Before dower is assigned the land belongs to the heirs and the 
widow owns nothing except the right of action for dower. Martin 
V. Evans, 163 Ala., 657. 

Husband and wife are preferred to remote kin. Lake v. Russell 
et &!., 180 Ala., 199; 60 So., 850. 

S«)tioD37B6. 

Property inherited from an aunt descends to the nephews and 
nieces. Taylor v. Cribbs, 174 Ala., 217 ; 56 So., 952. 



Does not apply to husband and wife. Lake v. BusseU et al., 180 
Ala., 199; 60 So., 850. 

Section 3760. 

Children bom as slaves inherit from mother. Williams v. Wither- 
spoon, 171 Ala., 559 ; 55 So., 132. 

Children and grandchildren of bastard may inherit from their 
mother. Foster v. Lee et al., 172 Ala., 32 ; 55 So., 125. 

It seems that bastard can only inherit from mother and bastard 
brothers and sisters, and not from other relatives, although ol^er 
relatives can inherit from them. Id. 

Section 3761. 

See note to Section 3760. 
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Sectaon S763. 

A hnsband who takes under Section 3765 is not a tenant in com- 
mon with his children who take under this section. Pies et al. v. 
Rosscr, 162 Ala., 504; 50 So., 287. 

Section 3763. 

Cannot be defeated by contract to make a will. Mayfield v. 
Cook et al., 77 So., 713. 

Child or children here included children of children. Phillips v. 
Lawing et al., 150 Ala., 186; 43 So., 494. 

Personal property inherited from an aunt descended to the 
nephews and nieces per stirpes. Taylor v. Gibbs et al., 174 Ala., 
217; 56 So., 952. 

Personal property is subject to the same mle as real estate ex- 
cept as to right of widows. Lake v. Bussell, 180 Ala., 199 ; 60 So., 
850. 

Section 3766. 

Where the wife inherits from her father her husband takes a life 
estate in the land and the children the remainder. Dake et al. t. 
Sewell et al., 145 Ala., 581 ; 39 So., 819. 

Husband may maintain ejectment for land of deceased wife, al- 
though his wife's mother may have right to have dower carved out 
of it. Hays v. Lemoina, 156 Ala., 465 ; 47 So., 97. 

Husband who takes luider this section is not a tenant in com- 
mon with his children. Fies et al. t. Rosser, 162 Ala., 504 ; 50 So., 
287. 

Second husband is not entitled to participate in money recovered 
for wrongful death of first husband, when recovery is had after 
wife's death. Holt v. StoUenwerck, 174 Ala., 213; 56 So., 912; Lake 
V. Russell, 180 Ala., 199 ; 60 So., 850. 

Section S778. 

Where the only damage claimed against the sheriff's bond is loss 
of property held by defendant in detinue, who was cast in the suit, 
it was competent to show such defendant tendered the property to 
the sheriff. Carroll v. Burgin et al., 159 Ala., 406; 48 So., 667. 

Sheriff does not breach hie bond by refusing such property after 
his term has expired. Id. 

Attorney fees for successfully defending a detinue suit in the 
Federal Court will not be allowed as damages for suit on the bond 
for wrongfully suing out the writ. Nations Surety Co, v. Fletcher, 
186 Ala., 605; 65 So., 150. 

As to liability when property dies during proceedings, see Camp- 
bell V. Byers et al., 6 App., 292; 60 So., 737. 

As to sufficiency of complaint on detinue bond, see Orr v. Wat- 
son et al., 9 App., 119 ; 62 So., 381. 

Plaintiff must show general or special property or some part of 
it to maintain detinue. Butler-Kyser Mfg. Co. v. C. of G. By. Co. 
et al., 190 Ala., 646 ; 67 So., 393. 

Section 3^0. 

As to effect of tender of property to sheriff by defeated defend- 
ant in suit against sheriff for loss of the property, see Corral v. 
Burgins et al., 159 Ala., 406 ; 48 So., 667. 
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Sheriff is liable if he turns the property over to the plaintiff be- 
fore the five days if the property is lost. Carmichael v. U. S. P. & 
G. Co. et al., 163 Ala., 320; 50 So., 1003. 

He is liable if he turns the property over to the plaintiff at any 
time without bond. Id. 

Form of complaint and pleas in suit. Id. 

Sheriff is liable to defendant if he fails to return the property on 
failure of the plaintiff to execute bond. 

It is no defense that the plaintiff recovered and the property was 
turned over to him. Burton et al. v. Cefalu, 165 Ala., 362; 51 
So., 721; Torbert v. McParland, 172 Ala., 117; 55 So., 311. 

Defendant in detinue who executes bond for delivery to him and 
then goes to get the property and finds that one of the animals is 
in a dying condition, and does not take it, is not liable on the bond 
for such animal. Campbell v. Byers et al., 6 App., 292 ; 60 So., 737. 

He must take the property into his possession to be liable. Id. 

Section 3781. 

General charge proper when value of property not proven. Gwin 
V. Emerald Co., 78 So., 758. 

Section 3783. 

Mandamus will lie to compel sheriff to return detinue bond for- 
feited. Garrett, Sheriff, v. Cobb, 74 So., 226. 

When property is in possession of party against whom the ver- 
dict is rendered, the value of the property must be assessed by the 
jury. Hensley v. Orendoff et al., 152 Ala., 599 ; 44 So., 869. 

Party for whose benefit value is assessed must prove value. Id. 

In detinue where claimants are brought in, proceedings should be 
conducted under claim suit statute. Id. 

Judgment which fails to assess value is insufficient. Id. 

A mere money verdict and judgment is not responsive and is for- 
eign to the cause of action. Eerklan v. Pilcher, 174 Ala., 170; 57 
So., 46. 

Where there is judgment without assessing value, appeal and not 
common law certiorari is the remedy. Hines v. Tribble, 4 App., 
237; 57 So., 265. 

Failure to assess value is irregular bnt does not render the judg- 
ment void. If not assigned as error it will not reverse the judg- 
ment. Starr Piano Co. v. Baker, 8 App., 449 ; 62 So., 549. 

Party in possession is not injured by failure to assess alternate 
value. Where damage for detention is waived, it need not be as- 
sessed in the verdict. Chappel et al. v. Falkner, 11 App., 382 ; 66 
So., 890. 

Value of each article should be separately assessed. Nixon v. 
Smith et al., 193 Ala., 443; 69 So., 117. 

Section 3784. 

Tender of property to Sheriff does not meet the condition of the 
bond. Clark v. Burgin et al., 159 Ala., 406; 48 So., 667. 

On appeal from J. P. by defendant the judgment rendered is 
against him and hia sureties, if he fails on his appeal. Minchener 
et al. V. Robinson, 169 Ala., 472; 53 So., 749. 

Section 3786. 
For case where this remedy should have been used, see ex parte, 
Vaughn, 168 Ala., 187; 53 So., 270. 
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Seotion3786. 

One or more writs do not prevent issuance of others, see ez parte, 
Vaughn, 168 Ala., 187; 53 So., 270. 

fiwtioii 3788. 

Does not apply though bond given unless possession taken under 
it. Campbell et al. v. Byers et al., 6 App., 292 ; 60 So., 737. 

This remedy not exclusive if court fails to render the judgment, 
suit may be brought on the bond. Jaffe v. Fidelity & Deposit Co., 
7 App., 206; 60 So., 966. 

To recover plaintiff must be entitled to immediate possession at 
the time he files suit. Donahoo Horse & Mule Co. v. Durick, 193 
AOa., 456; 69 So., 545. 

Sectioii 3789. 

A defendant who does not claim title under a mortgage, has no 
right to have the amount due found. Beal v. McEee, 150 Ala., 478 ; 
43 So., 235. 

One not in privy with the mortgagor has no right to have the 
amount of the debt determined. Phillips v. Morris, 169 Ala., 460 ; 
53 So., 1001. 

Defendant can prove payment of the entire indebtedness under 
this statute without special plea of payment. Torbert v. McFarlsnd, 
172 Ala., 117; 55 So., 311. 

Matters in recoupment may be proved without special plea. W. T. 
Adams Machine Co. v. South State Lumber Co., 2 App., 471; 56 
So., 826. 

Verdict for property sned for and fixing the amount due will not 
support judgment for the amount. Peters v. Nalen, 3 App., 641 ; 57 
So., 398. 

For special pleadings in set off, etc., replication of innocent piir- 
cbaser, see Miller v. Johnson, 189 Ala., 354; 66 So., 486. 

Seotion 3791. 

A plea is proper that shows that the mortgage has become nuga- 
tory, 163 Ala., 408 ; 50 Qo., 1032. 

^ce a plea of payment is proper, equity will not entertain a suit 
to try this issue. Hardman v. Donaghby, 170 Ala., 362 ; 54 So., 172. 

All matters going to the reduction of the debt may be set up uu- 
der the suggestion without special plea, even though they extin- 
guished the debt. Torbert v. McFarland, 172 Ala., 117; 55 So., 311. 

Defendants may suggest the ascertainment of the debt, and plead 
the general issue, and special plea. Miller v. Johnson, 189 Ala., 354; 
66 So., 486. 

Section 3792, 

Claim stands for trial between plaintiff and claimant as though 
they were original parties. Hesk et al. v. Ellis, 75 So., 328. 

The issue is upon the legal title and right of possession. Houston 
Nat. Bank of Dothan v. T. Edmonds & Co., 75 So., 568. 

It is error for a claimant to be forced to assume the burdens of a 
complainant. Hensley v. Orendorff et al., 152 Ala., 599; 44 So., 869. 

Clearness required in setting up claims. Id. 

A mere lienor cannot become a claimant. Johnson v. New Enter- 
prise Co., 163 Ala., 463; 60 So., 911. 

For proper wording of judgment against claimant, see 3 App., 
607; 57 So., 143. 
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When claimact intervenes under this section, he does not become 
a party to the ori^al suit but a party to the new and collateral 
proceedings. He is not subject to the same judgment as the original 
defendant. Shreve-Milligan Live Stock Co, v. Pelham, 6 App., 262 ; 
60 So., 516. 

While the judgment against the claimant ia that the property is 
subject to the writ, yet the provision as to the assessing damages 
must be complied with. McMillan v. Nettles, 7 App., 416 i 60 So., 
957. 

Sflction 3793. Snbseotioii 6. 

Amended, Acts 1911, page 631. 

Evidence held insufficient under charge of cruelty and habitual 
drunkenness. Morrison v. Morrison, 165 Ala., 191 ; 51 So., 743. 

Has no application where habit overcome. Where habit alleged 
not necessary to allege its continuance. McMahan, 170 Ala., 338 ; 
54 So., 165. 

Section 3794. 

Furnishes just cause for husband abandoning wife. McEinn v. 
The State, 76 So., 477. 

Section 3796. 

Amended, Acts 1915, page 370. 

Evidence of drunkenness, threats and violence held sufBcient to 
grant a divorce. Black v. Black, 74 So., 335. 

The amendment. Acts 1915, page 370, is not restrictive. Barring- 
ton V. Barrington, 7 So., 81. 

Facts examined and held insufficient. Morrison v. Morrison, 165 
Ala., 191; 51 So., 743. 

The bill should allege the nature of the cruelty, McMahan v. 
McMahan, 170 Ala., 338; 54 So., 165. 

Sectloii 3798. 

Amended, Acts 1911, page 24. 

8ectf(m3800. 

As to sufficient allegation of residence to give jurisdiction, see 
Smith V. Gibsw, 191 Ala., 305; 68 So., 143. 

SwttonSSOl. 

Bill is improperly filed in district of separation when the parties 
at the time resided in another district, Fiicket v. Pucket, 174 Ala., 
315; 56 So., 585. 

Section 3802. 

For necessary averment of residence of parties, see Wright v. 
Wright, 76 So., 431. 

This is jurisdiction, Martin v. Martin, 173 Ala., 106 ; 55 So., 632. 

Section 3803. 

Proper practice indicated. Ford v. Ford, 78 So. 873. 

Court has no discretion in the matter of granting allowance. 
Coleman v. Coleman, 73 So., 437. 

Marriage must be proven or admitted before allowance. Ex parte, 
Jones, 172 Ala., 186; 55 So,, 491. 

Does not apply when plaintiff baa already made provision for bis 
wife. Bulk v. Bulk, 173 Ala., 138; 55 So., 490. 
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Section 3808. 

The custody of the children may be submitted in vacation with 
the bill of divorce. Pally v. FaUy, 163 Ala., 626 ; 50 So., 894. 

The court has no power to permanently settle the custody of a 
child. Decker v. Decker, 176 Ala., 266; 58 So., 195. 

Section 3812. 

When one dies, leaving daughter and a widow, the widow takes a 
dower right and the daughter the remainder. When the daughter 
and the widow die, a life estate vested in the husband of the daugh- 
ter that will support ejectment. Hayes v. Lemoine, 156 Ala., 465 ; 
47 So., 97. 

Before dower is assigned it is in the nature of a right of action 
and not an interest or estate. Martin t. Evans, 163 Ala., 657 ; 50 So., 
997. 

Seotion 3813, 

Specific performance may be enforced with an abatement of the 
price of the value of the dower right, provided the dower right is 
not removed. Minge v. Green, 176 Ala., 343 ; 58 So., 381. 

Seotion 3814. 
For application of statute, see Guice v. Guice, 150 Ala., 552 ; 43 
So., 199. 

Widow who has not had dower assigned has no interest in land, 
giving her the right to defend. Marlain v. Evans, 163 Ala., 657; 50 
So., 997. 

Section 3816. 
For discnssion of dower and separate estate, see Guice v. Guice 
et al., 150 Ala., 552; 43 So., 199. 



Divorce bars dower but not homestead; does not bar the rights 
of children. Chamborden v. Fayet et al., 176 Ala., 211 ; 57 So., 845. 

Section 3817. 
Cited as authority in McLeod et al. v. McLeod, 169 Ala., 654; 53 
So., 834. 

Section 3824. 

Widow may retain dwelling, etc., until the assignment of dower. 

Does not apply to property not connected with the dwelling. 
Hayes v. Lemaine, 156 Ala., 465; 47 So., 97. 

As to whether widow was holding adversely or under quarantine, 
see Witherington v. White et al., 165 Ala., 316; 51 So., 726. 

Section 3825. 
This statute gives one reason for allowing heir to remove an es- 
tate to the Equity Court. Snodgrass v. Snodgrass, 176 Ala., 160; 
57 So., 474. 

Section 3835. 
Jurisdiction of Probate Court is concurrent with Chancery, but 
limited to cases where dower can be assigned by meets and bounds. 
Yarbrough v. Tarbrough, 75 So., 932. 
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StoUon 3837. 

There was not a statutory bar of ten years until Code of 1907. 

A conclusive presumption of extinguishment arose after 20 years. 
Vaughn v. Vaughn, 180 Ala., 212 ; 60 So., 872 ; Robertson et al. v. 
Bobertson, 191 Ala., 297 ; 68 So., 52. 

Law in force at date of death of husband governs. Id. 

SeotLon 38S8. 

Ejeetment will not be enjoined because deed forged. Dailey v. 
Eoepple, 164 Ala., 317 ; 51 So., 346. 

Section 3839. 

For sufBciency of count under Code of 1896, see Jaokson et al. v. 
Tribble, 156 Ala., 480; 47 So., 310. 

Does not authorize any defense by one holding title by deed exe- 
cuted while another was in adverse possession. Such deed void 
under Section 1530 of Code 1896. Carr v. Miller, 161 Ala., 658; 
49 So., 802. 

Administrator must show necessity for the purposes of adminis- 
tration before he can maintain ejectment. Mayer v. Kornegay et 
al., 163 Ala., 371 ; 50 So., 880. 

Where plainti filed bill to cancel mortgage on ground that it 
had been satisfied, which bill was answered, and dismissed for want 
of prosecution, he is barred as to a suit in ejectment. Kelley v. 
Griffin et al., 165 Ala., 309; 51 So., 789. 

This section does not apply to common law action of ejectment. 
Ala. State Land Co. v. Matthews, 168 Ala., 200 ; 53 So., 174. 

If there is a conflict in the evidence as to whether plaintiff was 
ever in possession, it is error to give the general charge for plain- 
tiff, in unlawful detainer. Gilchrist v. Atchison, 168 Ala., 215; 52 
So., 955. 

Damages for trespass and cutting trees, etc., could not be recov- 
ered in Uiis action before the Code of 1907. Lyons v. Stickney, 170 
Ala., 134; 54 So., 496. 

This section will not make valid a deed void under the Code of 
1896. Grant et al. v. Nations, 172 Ala., 55 So., 310 ; 83 ; Seabury et al. 
V. Hemley, 174 Ala., 116; 56 So., 530; Williams v. Bedsole, 174 Ala., 
125; 56 So., 567; Mcintosh y. Windham, 174 Ala., 145; 56 So., 1020. 

This section abolishes the rule invalidating deed made to land held 
adversely by another. Singleton et al. v. Jackson, 177 Ala., 123; 
59 So., 45 ; Curtis v. Riddle, 177 Ala., 128 ; 59 So., 47. 

Plaintiff may now recover for profits and damages for waste. 
Quinn v. Pratt Con. Coal Co., 177 Ala., 434; 59 So., 49. 

The doctrine of champerty concerning conveyance of land ad- 
versely held is abolished by this section. Nichols v. Nichols, 179 
Ala., 611; 60 So., 855. 

If any of the conveyances in plaintiff's chain of title dated before 
the Code of 1907 were executed while the land was adversely held, 
plaintiff could not recover. First National Bank v. Johnson, 190 
Ala., 566; 67 So., 234. 

This section does not change the rule that all the plaintiffs must 
recover or none. Satter v. Fox et al., 191 Ala., 34; 67 So., 1006. 

Statute does not affect deeds made before the statute went into 
effect. Burnett v. Roman, 192 Ala., 188 ; 68 So., 353. 
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Section 3840. 

Effect of intervention of a falae landlord. Parr et al. v. Perkins. 
173Ala., 500;55So., 923. 

The landlord does not become the sole party. The tenant remains 
a party, and a sale by the landlord to the tenant does not stop the 
suit. Leith v. Cobia et al., 175 Ala., 435 ; 57 So., 972. 

Section 3841. 

How taken advantage on trial. Henry v. Frolichstein, 149 Ala., 
330; 43 So., 126. 

Section 3843. 

For a citation of all the eases constroing this section, see Fergu- 
son V. Shepp, 78 So., 414. 

Disclaimer is an admission of title and denial of possession. Pen- 
nington V. Mixon, 74 So., 238, 

Practice under this section. Dennis v. Price, 148 Ala., 243: 41 
So., 840. 

Section changed to meet defects pointed out in McQueen v. Lamp- 
ley, 74 Ala., 408. Howard v. Martin, 181 AJa., 613 ; 62 So., 99. 

Effect of failure to disclaim and suggest disputed line in proper 
ease. Jeffreys v. Jeffreys, 183 Ala., 617; 62 So., 797. 

When the boundary Mne question is raised, the only question lit- 
igable is the true boundary line. Wade v. Gamer, 186 Ala., 224; 
64 So., 611. 

Goat referred to is the cost of establishing and making the line. 
Oliver y. OUver, 187 Ala., 340; 65 So., 373. 

Practice and effect of disclaimer and suggestion of disputed line. 
Howard v, Brannon, 188 Ala., 532 ; 66 So., 433. 

When the right of the parties involved a disputed line, it was 
not error to instruct the jury to find for the defendant if they 
found the bounds as claimed by him, though there had been no sng- 
gestion of a disputed line. Martin v. Howard, 193 Ala., 477 ; 68 
So., 982. 

Section 3844. 

It is not error to refuse to permit the defendant to make a second 
landlord a party, after the plaintiff has introduced his evidence. 
Drake et al. v. Sowell et al., 145 Ala., 581 ; 39 So., 819. 

Effect of false landlord. Farr et al. v. Perkins, 173 Ala., 500 ; 55 
So., 923. 

Landlord is not sole party. If he conveys to tenant case may pro- 
ceed. Leith V. Cobia et al., 175 Ala., 345 ; 57 So., 972. 

Section 384A. 

Modifies and makes an exception to the common law rule. Scott 
et al. T. Colson et al., 156 Ala., 450 ; 47 So., 60. 

Section 3846. 

After suggestions, where the record fails to show issue made up, 
but this is diown by bill of exceptions and the whole proceedings go 
to show that the case was tried on this issue, it will be so treated 
by the Appellate Court. Howard v. Martin, 181 Ala., 613 ; 62 So., 
99. 

Improvements not set up agaist damages, when. Jackson et al. 
V. Tribble, 156 Ala., 480; 47 So., 310. 

Cannot be considered unless property raised. Proper practice 
stated. Singleton et al. v. Jackson, 177 Ala., 123 ; 59 So., 45. 
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Section 3860. 

An exception to tlie general rule. Scott et al. t. Colson et al., 156 
Ala., 450; 47 So., 60. 

Possession under bona fide claim is not necessaiy, possession un- 
der color. Wyman v. Walker, 177 Ala., 72 ; 58 So., 403. 

Section S851. 

No room for operation of this section when mortgage purchased 
the land before suit filed. Jackson et al. v. Tribble, 156 Ala., 480; 
47 So., 310 ; Ramsey et al. v. Libert, 192 Ala., 176 ; 68 So., 349. 

Defendant on failure to plead payment cannot set up foreclosure 
against the plaintiff who was purchaser and mortgagee. Mills et al. 
V. Hudraon & Co., 175 Ala., 448 ; 57 So., 739. 

Sw^tioii 3856. 

For protection of defendant. Scott v. Colson, 156 Ala., 450 ; 47 
So., 60. 

Seotioii 38B8. 

A judgment on disclaimer will not bar. Moody et al. y. Adkiu- 
son et al., 165 Ala., 299; 51 So., 621. 

When forcible entry and unlawful detainer is removed, it became 
an action of ejectment, and will not bar. Prichard v. Fowler, 171 
Ala., 662; 51 So., 147. 

Effect of statute where neither party shows title. Hale v. Chand- 
ler, 180 AU., 391 ; 61 So., 885. 



Amended, Acts 1909, page 305. 

No authority for a lumber company to take land for a term of 
years. Ensign Yellow Pine Co, v. Hohenburg, 75 So., 896, 

Section does not grant the right to condemn bat only relates to 
procedure where right exists. S. 8. S. & I. Co. v. CBear, 76 So., 57. 

For case involving many questions in which an attempt is made to 
stop iwoceedings by writ of prohibition, see Ala. Int. Power Co. v. 
Mt. Vernon, 186 Ala., 622; 65 So., 287. 

Case where proceedings held regular on mandamus to Probate 
Judge who had dismissed proceedings. The State v. Still, Judge, 
178 Ala., 442; 59 So., 628. 

Right of Telegraph Company to condemn over railroad right of 
way. Western Union Tel. Co. v. S. & N. Ala., R. R. Co., 184 Ala., 
66; 62 So., 788. 

County may condemn for public roads. Goodwin, Judge, v. Mc- 
ConneU, 187 Ala., 431; 65 So., 788. 

Prohibition will be granted if petition does not make out a case- 
under the statute. Ez parte, Montgomery Light A Traction Co., 
187 Ala., 376; 65 So., 403. 

A track lain in street of city by permission of city in which the 
property was acquired is not lands under this section. Id. 

Measure of compensation where right to flood land is sought. 
Ala. Power Co. v. Carden, 189 Ala., 384; 66 So., 596. 

Probate Judge not disqualified in ease to condemn for public road. 
Although as a member of the board he advised and consented to the 
proceei£ng8. McConnell v. Goodwin, Judge, 189 Ala., 390; 66 So., 
675. 
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Section 3862. 

See Ala. Power Co. v. Adama et al., 191 Ala., 54; 67 So., 838. 

Section 3667. 

Bight of Telegraph Company to condemn railroad right of way. 
Western Union Tel. Co. v. S. & N. R. R. Co., 184 Ala., 66; 62 So., 
788. 

Has no application to railroad crossing; they are governed by 
Section 2885. Mobile & Birmingham R. R. Co. t. L. & N. R. R. Co., 
192 Ala., 136; 68 So., 905. 



Better practice to have one commisaion for one owner, but differ- 
ent commisaioners for different tracts of same owner not fatal. Ala. 
Power Co. v. Adams, 191 Ala., 54; 67 So., 838. 

SeotioD 3870. 

See notes to Section 8869, 

Section 3871. 
See notes to Section 3869. 

Section 3875. 

For history and purpose of this section, see Tuskegee Land & Se- 
curity Co. V. Birmingham Realty Company, 5 App., 499 ; 59 So., 557, 

After final judgment on appeal to the Circuit Court, appeal Ues 
to Supreme Court within thirty days. General Acts Ala., 1911, page 
625. , ■ 

No ground for writ of prohibition that the company does not in- 
tend to operate a public railroad, but only a road to mines, and the 
pretense of public railroad is to get to move defendant's dwelling, 
even though under this section, damages can be arranged on ap- 
peal and house removed. Kelton, Judge, et al. v. Tavel, 174 Ala., 
259; 56 So., 1021. 

Prohibition will be granted if petition does not make out a case, 
although there is a remedy by appeal. Ex parte, Montgomery Light 
& Traction Co., 187 Ala., 376 ; 65 So., 403. 

The court without a jury properly determined the right to con- 
demn a crossing by one railroad over another. Mobile & Birming- 
ham E. E. Co. V. L. & N. R. R. Co., 192 Ala., 136 ; 68 So., 905. 

Section 3876. 
That plaintiff is fraudulently pretending that it intends to operate 
a railroad as a common carrier, when it really wants to remove 
plaintiff's house to construct a road for mining purposes, is not 
ground for writ of prohibition, Kelton, Judge, et al. v. Tavel, 174 
Ala., 259 i 56 So., 1021. 

Section 3878. 

Appeal lies where the Probate Judge refuses to grant application. 
Ex parte, Montgomery Light & Traction Co., 187 Ala., 376 ; 65 So., 
483. 

A court and not the jury determines right to condemn on appeal. 
Mobile & Birmingham R. R. Co. v. L. & N. R. R. Co., 192 Ala., 136; 
68 So., 905. 
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If petition does not make out a case prohibition will issue not- 
withstanding the right of appeal. Ex parte, Montgomery Light & 
Traction Co., 187 Ala., 376; 65 So., 403. 

Section 3882. 

See note to Section 3881. 

Distinction pointed out between proceeding to condemn land and 
proceeding to erect a dam. State v. Still, Judge, 178 Ala., 442 ; 59 
So., 628. 

Section 3887. 

For sufficiency of petition, see Weatem U. T. Co. v. L. & N. R. B. 
Co., 74 So., 946. 



As to how case should be tried on appeal, see City of Huntsville 
V. Pulley, 187 Ala., 367; 65 So., 405. 

Section 3910. 

Amended, Acts 1911, page 485. 

A "Jack Pole" and wire cable used to hold machinery in place 
is part of the plant. Tenn. C. I. & B. B. Co. v. Wiggins, 73 So., 516. 

Statute of limitation is twelve months in action under this sec- 
tion. L, & N. R. B. Co. V. Chamblee, 171 Ala., 188; 54 So., 681. 

Negligence must be averred under this section, with no greater 
nor less particularity than in the other cases. T. C. I. & B. B. Co. v. 
Smith, 171 Ala., 251 ; 55 So., 170. 

A recovery cannot be had when the complaint sets up that plain- 
tiff was present by invitation when the proof all shows that he was 
an employee. Choat v. Ala, Great Sou. By. Co., 170 Ala., 590; 54 
So., 507. 

A suit by a father as such under the Homicide Act bars a suit by 
him as administrator under this Act. Hull v. "Wimberly & Thomas 
Hdw. Co., 178 Ala., 538; 59 So., 568. 

When the injury is by the master and not by a fellow servant, 
this Act does not apply. Kirby v. L. & N. B. B. Co., 187 Ala., 
443; 65 So., 358. 

Employees in railroad shops while resting and eating lunch at 
midnight were not engaged in the master's business. Id. 

The statute does not require the employers to give notice to the 
defendant or some person instructed by it, etc., but only to give 
information to the defendant or some other person superior to him- 
self. Cahaba Sou. Mining Co. v. Pratt, Adm'r., 146 Ala., 245; 40 So., 
943. 

An averment that plaintifiE was injured while in the employment 
of defendant falls short of showing that he was in the discharge of 
any duty imposed. Woodward Iron Co. v. Curl, 153 Ala., 215; 44 
So., 969. 

It is not error to permit a complaint under the common law to be 
amended by setting up a cause of action under this section. Ala. 
Con. Coal & Iron Co. v. Heald, 154 Ala., 580; 54 So., 686. 

Federal Employers Liability Acta supersedes this section. Ex 
parte, Atlantic Coast Line Ry. Co., 190 Ala., 132; 67 So., 256. 

Where plaintiff was injured while engaged in interstate commerce 
he cannot recover under state law. Atlantic Coast Line R. R. Co. 
V. Jones, 12 App., 419 ; 67 So., 632. 
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The statute of limitation begins to run the date of the injury and 
not the date of appointment of personal representative. WiUiams v. 
Ala. Great Sou. By. Co., 158 Ala., 396 ; 48 So., 485. 

The five subdivisions offer separate causes of action, but two or 
more of them may be included in one count if properly pleaded. 
L. & N. R. R. Co. V. Fitzgerald, 161 Ala., 397 ; 49 So., 860. 

But one subdivision cannot be borrowed from, to construct a 
count under the other. Id, 

A plea under the statute need only state that the plaintiff had 
knowledge of the defect. Id. Need not aver that he had knowledge 
of the damage. L. & N. R. R. Co. v. Wilson, 162 Ala., 588 ; 50 So., 
188. 

When a complaint alleges that it was a duty of the plaintiffs to 
be upon the car, a plea of contributory negligence or assamption of 
the risk is not good that alleges that he had notice that it was 
dangerous and bad been informed and warned thereof. Oreen v. 
Bessemer C. & I. Co., 162 Ala., 609 ; 50 So., 289. 

Where a father was employed to load cars at so much per car 
under directions of defendant snperintendent, his minor son who 
assisted was a servant under this section. Weeuacker Ice & Fuel Go. 
V. Att, 163 Ala., 230; 50 So., 901. 

It is a question for the jury to say whether there was a negligent 
order from the foreman when he said, "all right, they are in the 
clear." Walker v. Woodward Iron Co., 178 Ala., 584; 59 So., 403. 

That the master already knew of the defect must be set up by 
replication. S. S. S. & I. Co. v. Webster, 183 Ala., 322 ; 62 So., 764. 

Administrators can alone sue under this section for injury caus- 
ing death. Harris v. A. J. Spencer Lumber Co., 185 Ala., 648; 64 
So., 557. 

A plea setting up that plaintiff had knowledge of the defect is 
not sufficient unless it goes further and shows it was his duty to 
remedy the defect. Lookout Fuel Co. v. Phillips, 11 App., 657 ; 66 
So., 946. 

Rules determining whether a party is a servant of an independent 
contractor. Dallas Mfg. Co. v. TowBon, 148 Ala., 146; 41 So., 988. 

Seotton 3dlO. SnbMotioii 1. 

Mine roof part of the ways, works, etc. Clinton Mining Co. v. 
Bradford, 76 So., 74. 

Where a fellow servant erects a scaffold without direction from 
the master, and plaintiff is injured on the scaffold, he cannot re- 
cover. 

Hammer and cleaver held part of "plant." Sloss-ShefBeld Steel 
& Iron Co. V. Hopson, 77 So., 920. 

For count based on duty to provide a way to conduct air in the 
mine to brush out gas or other explosives, where it was held that 
the words "or other explosives" rendered the count bad, see S. S. 
S. & I. Co. V. Sharp, 156 Ala., 284; 47 So., 279. 

Subdivision three does not provide a cause of action in a case 
covered by snbsection 1. L. & N. R. B. Go. v. Fitzgerald, 161 Ala., 
397 ; 49 So., 860. 

A plea need not state that the plaintiff had knowledge of the 
danger or direct knowledge of the defect. A ladder used by a con- 
tractor in constructing buildings is part of the plant. Hnyek v. 
McNerney. 163 Ala., 244; 50 So., 926. 

For plea of assumption of the risk when there had been a promise 
to repair, see Id. 
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The following allegation held sufficient: "A defect in the road- 
hed of the track of defendant railroad." St. L. & S. F. E. E. Co. v. 
PhUHpe, 165 Ala., 504; 51 So., 638. 

"Which defect the defendant had negligently failed to remedy," 
is snfficient allegation of negligence. Id. 

An allegation of failure to furnish appliances is not an allegation 
of defects in ways, works, or machinery. S. S. S. & I. Co. t. Smith, 
166 Ala., 437 ; 52 So., 38. 

For plea setting up knowledge by the plaintiff of the defect and 
failure to give notice, and a replication thereto that the defendant 
already knew of the defect, see Ala. S. Co. t. Thompson, 166 Ala., 
460; 52 So., 75. 

Employee is not required to discover latent defects. Qraeselli 
Chemical Co. v. Davis, 166 Ala., 471 ; 52 So., 35. 

It was a question for the jury as to whether a cable insufficiently 
held in place was a defect in the ways, works, etc. S. S. S. & I. Co. 
V. Dobbs, 187 Ala., 452; 65 So., 360. . 

For a good count where plaintiff was working on a trestle and it 
fell, see West Pratt Coal Co. v. Andrews, 150 Ala., 368 ; 43 So., 348. 

A platform to work on is part of the ways, works, etc. Western 
Steel Car & Foundry Co. v. Bean, 163 Ala., 255 ; 50 So., 1012. 

It b not necessary to allege and prove a defect in the ways, 
works, etc. A defect in the foundation of the ways, works, etc., is 
all that is required. Jones v. T. C. I. & B. B. Co., 163 Ala., 266 ; 50 
So., 1017. 

When defendant is employed to repair a defect and is injured he 
cannot set up that defect as a caose of the injnry. Walton v. T. C. 
I. & R. R. Co., 166 Ala., 538 ; 52 So., 328. 

A wire rope used to pull cars out of a mine is a part of the plant. 
Roden Coat Co. v. Rovanous, 186 Ala., 200; 65 So., 334. 

A tree projecting over a railroad track so as to injure employees 
riding on the track is a part of the way. Southern E. E. Co. v. 
Bentley, 1 App., 359; 56 So., 249. 

Defect defined. City of Birmingham v. Whaley, 8 App., 583; 62 
So., 473. 

A master is not liable to an experienced engineer for the unex- 
pected starting np of an engine caused by leak in a valve where 
the defect was not previously known and there was nothing to 
charge him with knowledge. W. B, Flowers Lumber Co. v. Hutch- 
ens, 188 Ala., 361 ; 66 So., 108. 

A previous request to have the engine overhauled, not sufficient 
notice, see Id. 

An allegation that a chain was not of sufficient strength is suf- 
ficient defect. S. I. & S. Co. v. Barton, 190 Ala., 30; 66 So., 684. 

Assumption of risk and contributory negligence on the part of an 
injured servant, by remaining at work after knowledge, etc., can- 
not be plead to count under this section. Standard Portland Ce- 
ment Co. V. Thompson, 191 Ala., 444 ; 67 So., 608. 

Section S910. SnbsMtion 2. 

A count held good. Creola Lumber Co. v. Mills, 149 Ala., 474; 42 
So., 1019. 

It is the duty of the superintendent to guard against acts of care- 
lessness likely to happen. T. C. I. & R. R. Co. v. Bonner, 164 Ala., 
57; 51 So., 145. 

Assumption of risk is no defense under subsection 2 or 3 or 5. L. 
& N. R. R. Co. V. Handley, 174 Ala., 593 ; 56 So., 539. 
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It is not sufficient that the injury was caused by the negligence 
of the superintendent. It must also appear that he was in the ex- 
ercise of such superintendence. Smi^ v. Pioneer Mining & Mfg. 
Co., 146 Ala., 234; 41 So., 475. 

It is not necessary that any relations exist between the negligent 
and injured party. Collier v. T. C. I. & R. R. Co., 155 Ala., 375 ; 46 
So., 487. 

The name of the superintendent must be averred, or it must be 
averred that it is unknown. Central Foundry Co. v. Bailey, 162 
Ala., 623 ; 50 So., 346. 

A complaint is demurrable that follows the statute, if it does not 
point out negligence. Maddox v. Chilton Warehouse Mfg. Co., 171 
Ala., 216; 55 So., 93. 

The duty of a fire boss of a mine to examine the condition of the 
mine when gas is known to exist, before men are permitted to en- 
ter, is a duty of superintendence. Pratt Con. C. Co. v. Davidson, 
173Ala., 667;55So., 886. 

The injury must occur while the superintendent is in the exer- 
cise of superintendence. Lindermay v. T, C. I. & R. R. Co., 177 Ala., 
378; 58 So., 900. 

The turning of the blast from the furnace into the stoves by the 
foreman is not an act of superintendence. Birmingham Coal Co. v. 
"Willis, 6 App., 401 ; 60 So., 593. 

Section 3910. SnbaeoUon 8. 

A complaint held good where the order was to remove gas from 
mine. Alverson v. Little Cahaba Coal Co., 77 So., 547. 

Employee whose negligence is counted on must be named or count 
should state his name unknown. Ala. Steel & Wire Co. v. Clements, 
146 Ala., 259 ; 49 So., 971. 

Must aver that order was negligently given. Id. 

The order given and conformed to should be averred. Crela Lum- 
ber Co. V. Mills, 149 Ala., 474; 42 So., 1019. 

Burden is on plaintiff to prove that order was a negligent order. 
Woodward Iron Co. v. Wade, 192 Ala., 651 ; 68 So., 1008. 

Must allege that plaintiff at time of injury was acting within the 
line and scope of his employment or engaged in the pei^ormance of 
his duty under such employment, must also allege order given by 
person whose orders he was boiind to conform, and did conform, 
Goving V. Southern R. R. Co., 192 Ala., 665 j 69 So., 73. 

The order and obeying of it, one or both, must involve danger, 
and proximately result in the injury complained of. L. & N. R. R. 
Co. T. Parganer, 168 Ala., 567 ; 53 So., 138. 

As to how specific the allegation should be to show that plaintiff 
was performing his duty for the defendant when hurt, see St. L. 
& S. F. R. R. Co. v. Sutton, 169 Ala., 389 ; 55 So., 989. 

Assumption of risk no defense under subsection 2, 3 and 5. L. & 
N. R. R. Co. V. Handley, 174 Ala., 593; 56 So., 539. 

Section 3910. Salnection 1. 

Liability under this subsection rests on the impropriety of the 
master's rules or instructions rather than on negUgence. Ala. 
Great Sou. R. R. Co. v. Cardwell, 171 Ala., 274; 55 So., 185. 

For application of this subdivision, see T. C. I. & R. R. Co. v. 
Cottrell, 172 Ala., 538; 55 So., 791. 
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Sectton 3910. Subsection 6. 

A track used about coke ovens held Dot part of a railway. Wood- 
ward Iron Co. v. Hubbard, 77 So., 400. 

Must aver that plaintiff was employed in or about the railway or 
discharging a duty connected with the railway. Woodward Iron 
Co. V. Creal, 153 Ala., 215 ; 44 So,, 969. 

For a Bufficieut allegation of the defect, see S. S. S. & I. Co. t. 
Terry, 191 Ala., 476; 67 So., 678. 

For Bufficient count, aee Woodward Iron Co. v. Steel, 192 Ala., 
538; 68 So., 473. 

When negligence relied on is failure to warn by ringing bell or 
blowing the wbistlel count must allege that it waa the duty to do bo. 
Lacy-Buck Iron Co. v. Holmes, 164 Ala., 96; 51 So., 236. 

Applies to street railways. Birmingham B. L. & P. Co. v. Moaley, 
164 Ala., Ill; 51 So., 424. 

Assumption of the risk no defense under subsections 2, 3 and 5. 
L. & N. R. B. Co. V. Handley, 174 Ala., 593 ; 56 So., 368. 

Has no application to employee in and about a railroad only. Ala. 
Steel & Wire Co. v. GrifBn et al., 149 Ala., 423 ; 42 So., 1034. 

The word "points" defined as used in the statute. Cogbill v. L. 
& N. R. R. Co., 152 Ala., 154 ; 44 So., 683. 

Under this section a person in the service or employment of the 
master who has the charge or control of an engine ia presumed to 
be acting within the scope and line of his employment. Ala. Great 
Sou. R. R. Co. V. Brack, 161 Ala., 351 ; 49 So., 453. 

Employees who by their employment are brought into such close 
relation with the operation of the road that the danger from the 
operation constitutes an ordinary danger of the service, are pro- 
tected by this subdivision. Breggs v. Ala. Con. Coal Co., 167 Ala., 
251 ; 52 So., 878. 

Complaint must allege that car was upon a railway. Woodward 
Iron Co. V. Lewis, 171 Ala., 233 ; 54 So., 566. 

Applied to electric motor car in a mine. Id. 

Complaint must show that engineer knew or had reason to be- 
lieve that his act would injure the plaintiff. Southern B. B. Co. v. 
Goins, 1 App., 370; 56 So., 252. 

Sttction 3912. 

Amended, Acts 1911, page 483. 

Limitations run from date of injury and not from date of death 
or date of letters of administration. Williams v. Ala. Great South- 
em R. R. Co., 158 Ala., 396; 48 So., 485. 

The only person who can sue and recover under the Employer's 
Liability Act in case of death, is personal representative, Hull v. 
Wimberly & Thomas Hdw. Co. et al., 178 Ala,, 538 ; 59 So'., 568; Har- 
ris V. A. J. Spencer Lumber Co,, 185 Ala., 648 ; 64 So., 557, 

Section 3914. 

Does not apply when all the parties knew the facts. Martinez et 
al. V. Myers et al., 167 Ala., 456 ; 52 So., 592, 

To open decree administratrix must allege that she had no notice 
and did not participate in the statement. It should allege fraud, 
accident, surprise or mistake, and negative complainant's fault or 
neglect. Adams v. Walsh et al., 190 Ala., 516 ; 67 So., 432. 
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Section 89B8. 

A Bitbmiasion without answer cannot be had on an agreement 
proved only by an ex parte affidavit. Durr et al. v. Hanover Na- 
tional Bank et al., 148 Ala., 363 ; 42 So., 599. 

Section 3960. 

One who buys a horse and keeps him in his possession is compe- 
tent to testify as to value. Millsap v. Woolf , 1 App,, 599 ; 56 So., 
22 

AuthoritieB on evidence as to value are cited in Ala., Power Co. 
V. Keystone Lime Co., 191 Ala., 58j 67 So., 833. 

Section 3965. 

Affidavit before a Notary Public of another state sufficient. Em- 
pire Clothing Co. v. Robert Johnson & Rand Shoe Co., 75 So., 634. 

It is not necessary to prove the existence of a partnership sued, 
tinteas denied under oath. Guin et al. v. Orasselli Chemical Co., 72 
So., 413. 

Notary in another state may take and certify affidavit to an ac- 
count the foundation of a suit. Owensboro Wagon Co. v. Hall 
149 Ala., 210; 43 So., 71. 

Section 3066. 

A note sued on is prima facie evidence of a sufficient considera- 
tion in the absence of a sworn plea. Stone v. Goldberg & Lewis, 
6App., 249;60So., 744. 

Where a suit on a note against a partnership and individual mem- 
bers is signed by one of them, its execution and effect can only be 
put in issue by the individual members. O. H. Brown, Jr., Timber 
Co. V. Coleman, 190 Ala., 315 ; 67 So., 243. 

Section 3967. 

Neither the making nor assigning of a note can be denied ex- 
cept by sworn plea. International Harvester Co. v. Qladney, 157 
Ala., 548; 47 So., 733. 

When the execution is denied properly the burden is on the plain- 
tiff to prove it. Gullespie v. Hester, 160 Ala., 444 ; 49 So., 580. 

Where there is a plea of non est factum the burden shifts to prove 
the execution of the instrument, even though the real issue is as to 
whether the instrument has been altered. Taney v. Gordon, 172 
Ala., 439 ; 55 So., 239. 

Denial of endorsement is properly made by sworn plea. Jefferson 
County Savings Bank v. The Interstate Savings Bank, 5 App., 363; 

59 So., 349. 

Note is self-proving in the absence of a sworn plea. 6 App., 249 ; 

60 So., 744. 

Adding more to the plea than is required does not affect the bur- 
den as to such allegations added. Tri-City Gas Co. v. Conley Boiler 
Co., 8 App., 650; 62 So., 333. 

Statute has no application to suit on bank deposit. Tallapoosa 
County Bank v. Salmon, 12 App., 589 ; 68 So., 542. 

Applies to partnership obligations. American Tie & Timber Co. v. 
Naylor L. Co., 190 Ala., 319; 67 So., 246. 
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Section 3968. 

If a corporation denies that the party executing the writ had au- 
thority to do BO, this must be raised by sworn plea. Alley t. Jesse 
French Piano & Organ Co., 148 Ala., 303 ; 42 So., 623. 

Section 3968. 

Plea must be verified. AahuWt v. Amold-Henegar-Doyl Co., 78 
So., 386. 

While it is true the statute applies to suits by and not against 
corporations, yet an appearance and plea admits corporate char- 
acter. 151 Ala., 378; 44 So., 195. 

Section 3970. 

Amended, Acts 1915, page 609. 

If not indorsed on tiie complaint default judgment must show 
proper affidavit was made to dispense with writ of inquiry. Black v. 
Wilkerson and Young, 74 So., 397. 

Does not prevent other evidence on either side. Duck Brand Co. 
V. Douglas, 78 So., 635. 

Where account verifies and denial not under oath, account 
admissible. Owensboro Wagon Co. v. Hall, 149 Ala., 210; 43 So., 71. 

Statement filed in Probate Court for lien is not evidence under 
this section as to the value, etc., of the material. Lavergae v. 
Evans Bros. Cost Co., 166 Ala., 289; 52 So., 318. 

Suit cannot be brought within statute by amendment. Averment 
must be made when suit filed. 1 App., 615 ; 55 So., 1026. 

Sworn plea denying the execution of the instrument sned on and 
denying lie account, may be filed after appeal from J. P. McCaskey 
Beg. Co. V. Bennett, 6 App., 185 ; 60 So., 541. 

Section 3971. 

Record must show that statute was complied with to support 
judgment. Florida Nurseiy & Trading Co. v. Watson, 77 So., 390, 
391. 

The only authority to dispense with a writ of inquiry is this sec- 
tion, and it must be strictly followed. Parsons Lumber Co. v. West 
Stegall G. & M. Co., 163 Ala., 594; 50 So., 1034. 

A judgment held su£Gcient to show statute complied with. Coats, 
Sheriff, V. M. J. Elkan & Co., 7 App., 187; 60 So., 941. 

Section 3973. 

Applied in Brown v. Lowndes Co., 78 So., 814. 

Receipt makes a prima facia defense. LempMns v. Rose, 73 So., 
tJ96. 

There may be release against one tort feasor pro tanto without 
entirely cancelling the liability of another. Home Tel. Co. v. Fieli^, 
150 Ala., 306; 43 So., 711. 

The only effect of this section is to dispense with formal release 
under seal and to give effect "according to the intention of the 
parties." Jordan v. McDonald, 151 Ala., 279; 44 So., 101. 

If release not under seal, court an.d jury will look to intention of 
the parties as to release of joint tort feasor. Thompson v. N. C. & 
St. h. R. R. Co., 160 Ala., 590; 49 So., 340. 

Where interest not provided for a receipt for the principal extin- 
guishes the debt. Hunnicut Lumber Co. v. Mobile & Ohio R. B. 
Co., 9 App., 178; 62 So., 546. 
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Receipt or release does not have to be supported by indepeDdent 
consideration. 10 App., 408 ; 64 So., 647. 

Where a party agrees to accept certaiD property in satisfaction 
of a debt the debt is settled. Ikard v. Armstrong, 10 App., 657 ; 65 
So., 849. 

A release of a simple contract may be in parol. Reliance Life 
Insnranee Co. v. Corth, 192 Ala., 91 ; 68 So., 871. 

Section 8974. 

When one accepts 15% in settlement he cannot recover more be- 
cattse others were paid more. Norton v. Clayton fidw. Co., 149 
Ala., 248; 43 So., 185. 

As to when and bow one jtnnt tort feasor is released by settlement 
with another, see Home Tel. Co. t. Fields, 150 Ala„ 306; 43 So., 711; 
Tkoapaon v. N. C. & St. L. Ry. Co., 160 Ala., 590; 49 So., 340. 

Does not have to be supported by a consideration. Robertson v. 
District Grand Jury, 10 App., 408 ; 64 So., 647. 

Section 3980. 

As to imperfect certificates, see Sims v. Mobile J. & K. G. R. B. 
Co., 155 Ala., 233 ; 46 So., 494. 

Not intended to pass title oat of United States. Price et ai. y. 
Dennis et al., 159 Ala., 625; 49 So., 248. 

Certificate of final payment from the United States Land Ofiiee 
is evidence sufficient to maintain or defeat an action for possessicm, 
unless an adversary title by patent be set up. Birmingham C. I. 
Co. V. Doe, ex dem, emett, 181 Ala., 621 ; 62 So., 26. 

W^re tract book shows homestead entry, final certificate UKt 
issue of patent, it makes a prima facie case. Ferryman et al. v. 
Wright, 185 Ala., 351 ; 66 So., 648. 

Swtion3883. 

Certified copies of a paper in bankruptcy admissible. Duncan et 
al. V. Wadson, 73 So., 448. 

Certified copy of improperly prepared appUcation for auto li- 
cense admissible. Windham v. Newton, 76 So., 24. 

Certificate from Land Office showing final proof made, and person 
entitled to a patent, is admissible. Russell et al. v. Holman, 156 
Ala., 432 ; 47 So., 205. 

When certificate copy waived records of Probate Court permis- 
sible. N. Birmingham Lumber Co. v, Sims & White, 157 Ala., 595 ; 
48 So., 84. 

Certified copy from Secretary of State of requisition of Qovemor 
of another State and indictment attached, is competent evidence. 
Ex parte Law, 2 App., 257 ; 56 So., 79. 

Certified copy of an entry of a payment by defendant of retail 
liquor dealer's special stamp tax is admissible. Woodard v. State, 5 
App., 202; 59 So., 688. 

Section 3986. 

A certified copy of a discharge by clerk of Bankrupt Court is ad- 
missible. Pierce & Co. v. Fisher, 170 Ala., 456 ; 54 So., 154. 

Wherever transcript is admissible the record itself is admissible. 
Williams V. Lynn, 181 Ala., 531 ; 61 So., 299. 

A certified copy of stub of revenue license admissible. Woodward 
V. State, 5 App., 202 ; 59 So., 688. 
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Statutes and Codes of other states proved by printed volume pur- 
porting to be such. Campton v. State, 152 Ala., 68 ; 44 So., 685. 

Aa to certificate to marriage as evidence in bigamy case, see Reed 
V. State, 168 Ala., 118; 53 So., 254. 

For eases where certified statute of another state was issued, see 
Bonner v. State, 8 App., 236 ; 62 So., 337. 

Sectloii S988. 

Applied in Montgomery St. By. Co. v. Smith, 146 Ala., 316 ; 39 So., 
757; Sou. R. R. Co. v. Weatherlow, 153 Ala., 171; 44 So., 1019. 



The certificate that Judges of Probate are required to pat on 
recorded instrument is sufficient. Polytinsky v. Patterson & Son, 
3App., 303;57So., 130. 

Section 4003. 

Does not apply in ejectment. Prichard v. Fowler et al., 171 Ala., 
662; 55 So., 147. 

SNtioii4003. 

Pay roll of mine held competent evidence to show witness was at 
work in mines at a given day. Shirley v. Southern B. B. Co., 73 
So., 430. 

Leaf from loose leaf ledger admissible. Shepherd v. Butcher Food 
A Hardware Co., 73 So., 498. 

Book account where some of the entries made by the plaintiff and 
some by his wife not admissible. Bavice v. Boland, 3 App., 567 ; 67 

So., i(m. 

All the requirements of the statute must be shown. Stewart T. 
Harris Cortner & Co., 6 App., 518 ; 60 So., 445. 

Section 4004. 

Proof necessary to admit leaf of ledger. McDough v. Commercial 
State Bank, 73 So., 754. 

Proof of execution of mortgage by attesting witness is sufficient 
to admit it. Martin v. State 3 App., 90 ; 58 So., 83. 

SeetloB400&. 

A mortgagor who cannot sign may prove execution if he recog- 
nizes his mark. Addington v. State, 74 So., 446. 

fixeeution may be proved by direct evidence where there is no 
attesting witness. Malchow et a!, v. State, 5 App., 99 ; 59 So., 342. 

Section 4006. 

Proof of execution can be made by the grantor. Sellers v. Far- 
mer, 151 Ala., 487. 

Where attestation or acknowledgment is necessary to the execu- 
tion of the instrument, one or the other must be proved, even though 
grantor testifles that he signed the deed. Swin<Ue v. Ford, 184 Ala., 
137 ; 63 So., 651. 

Proof where no attesting witness, and none required, Malchow v. 
State, 5 App., 99 ; 59 So., 342. 
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Section 4007. 

IiL a contest between two parties to determine whicli is the widow 
of deceased, either may testify. Barrow v. Darrow, 78 So., 383. 

Does not apply in widow's action to recover homestead in eject- 
ment in this particular ease. Hodges t. Hodges 77 So., 741. 

An interested party cannot be asked if be owed intestate any- 
thing. Pollock v. Winters, 72 So., 386. 

A converBation between two parties is a transaction. Boys t. 
Ala. Marble Quarries, 75 So., 9. 

Where the purpose of the evidence is to diminish the right of the 
deceased or those claiming in succession to him, it is incompetent. 
Bugger V. Pitts, 145 Ala., 358 ; 39 So., 905. 

Doctor incompetent to testify as to the number of visits and the 
relief given the deceased. Id. 

Where a party propounds interrogatories that call for evidence as 
to such transactions, and introduces the answers in evidence, this 
wiU permit the opposite party to go into the entire transaction. 
German ex rel. v. Brown & Lupor et al., 145 A)a., 364; 39 So., 
742. 

Testimony as to handwriting of the deceased is not prohibited. 
Ware v. Burch et al., 148 Ala., 529; 42 So., 562. 

In damage suit for killing deceased, son and defendant are both 
disqualified. Cobb as Admr. v. Owen, 150 Ala., 410 ; 43 So., 826, 

Plaintiff cannot testify as to the making and delivering of the 
deeds in question. Napier et aL v. Elliott, 152 Ala., 248; 44 So., 
552. 

When admission is sought to be proved against an interested 
party he is a competent witness to deny making them. Blue v. 
Blue, 155 Ala., 206; 46 So., 751. 

Where the issue as to whether the witness ever executed the deed 
in question to deceased, he is competent to deny having the trans- 
action with deceased. 158 Ala., 242 ; 48 So., 581. 

Does not prevent the reproduction of testimony of deceased 
party given on a former trial. Tutwiler v. Burns, 160 Ala., 386; 
49 So., 455. 

Does not apply as to transaction regarding dividing deceased's 
land, the statute only applies where there is a direct immediate 
conflict of interest between the dead and the living. Oliver v. 
WiUiams, 163 Ala., 376; 50 So., 937. 

A joint maker of the note with deceased cannot testify. An- 
thony V. aturdivant et al., 163 Ala., 530 ; 50 So., 1028. 

Calling a defendant to testify by plaintiff will not render him com- 
petent over the objection of other defendants. Id. 

Objection must be made at proper time. Id. Carmille v. Frank- 
lin, 164 Ala., 543; 51 So., 396. 

Heirs and distributees of deceased mortgagor are competent to 
testify as to transactions between him and mortgagor in an action 
of detinue by a third party claiming livery stable lien. Suelgrove 
V. Evans, 165 Ala., 322; 51 So., 560. 

To same eflfeet, see Phillips v. Morris, 169 Ala., 460 ; 53 So., 1001. 

The ground of objection must be stated to invoke the ruling of the 
Court under this section. Hardy v. Randal, 173 Ala., 516 ; 55 So., 
997. 

Where there is doubt as to the interest of deceased, see Sibert et 
al. V. Hughes, 174 Ala., 426; 56 So., 1012. 

The husband of the plaintiff not disqualified. Napier v. Elliott, 177 
Ala., 113; 58 So., 435. 
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The maker of the note sued on by the administrator cannot tes- 
tify. ReynoldB v. Reynolds, 10 App., 420 ; 65 So., 194. 

This statute makes all interested parties witnesses except as 
stated in the statute. Hence a party has a right to compel his ad- 
versary to testify. West v. Cowan, Trustee, 189 Ala., 138 ; 66 So., 
816. 

SeotloD4008. 

Since selling cocaine is a misdemeanor, a conviction cannot be 
proved to discredit. Pipps v. The State, 73 So., 340. 

Proof may be had that witness had been convicted of larceny. 
Alsop V. The State, 72 So., 598. 

And the witness bad been convicted of procuring an abortion. 
Provident Life Ins. Co. v. Black, 73 So., 756. 

Statute changes Common Law. Williams v. The State, 75 So., 
703. 

If a witness has been convicted of a felony this may be shown 
Whether statutory or otherwise. Fuller v. State, 147 Ala., 35; 41 
So., 774. 

A defendant who testified may be examined as to conviction of in- 
famous crimes. Wine v. The State, 155 Ala., 99 ; 46 So., 459. 

It is not competent to prove that a witness has been arrested for 
a crime. Smith v. State, 159 Ala., 68 ; 48 So., 668. 

Conviction must be for violating a state and not a municipal law. 
Oilman v. State, 165 Ala., 135; 51 So., 722. 

Conviction for assault and battery not competent. Id. 

It is conviction of perjury and not perjury itself that disqualifies. 
Curtis V. State, 9 App., 36 ; 63 So., 745. 

This question is too indefinite: "You have been on the chain 
gang haven't youl" Harwell v. State, 11 App., 188; 65 So., 702. 

Moral turpitude defined. Moore v. State, 12 App., 243; 67 So., 
789. 

Section 4009. 

See notes to Section 4008. 

Conviction of assault with intent to murder affects credibility as 
does conviction of any felony. Boden v. State, 5 App., 247 ; 59 
So., 751. 

Section 4010. 

For a discussion for the sufBcient understanding of the nature 
of an oath to qualify, an interpreter, see Birmingham R. B. Co. 
T. Judge, 161 Ala., 461; 49 So., 434. 

Section 4011. 

Experts who have examined a wound on a horse may testify as to 
how long the wound had been made. A. G. S. R. R. Co. t. Gerrin, 
5 Ala., 584; 59 So., 553. 

When a witness on cross-examination states new matter he may 
be crossed as to it by the party introducing, even though effect is 
to impeach him. Watts v. State, 8 App., 115 ; 63 So., 15. 

Section 4018. 

It is in the discretion of the Court to allow leading questions on 

examination in chief. Shaneyfelt v. State, 8 App., 370; 62 So., 331. 
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Section 4021. 

Witness entitled to Ms mileage whether an affidavit or not. El- 
liot V. Howison, 158 Ala.. 71 ; 48 So., 508 ; Friddle v. Braun et al., 
7App.,429;61So., 57. 

Confined to mileage inside of state. Id. 

SMtton4028. 

Amended, Acts 1915, page 597. 



Witness may be fined as well as imprisoned for refusing to tes- 
tify. Coon T. State, 11 App., 46 ; 65 So., 911. 



Opposite party has a right to appear and orally examine the wit- 
ness when deposition taken under subsection 3. Barfield v. South 
Highlands In&mary, 191 Ala., 533 ; 68 So., 30. 

Section 40S1. 

Amended, Acta 1911, page 487. 

Section 4032. 

Amended, Acts 1909, page 168. 

Amended, Acts 1911, page 487. 

The statute has been reduced to a state of obscurity. The Court 
held that in all eases where depositions are taken in the law Court 
held under Section 4030, the party against whom it is proposed to 
take such testimony shall, within the time allowed for the filing of 
cross interrogatories, have the right to demand reasonable notice 
of the time and place of taking the testimony, and to attend and 
cross-examine. Barfield v. South Highlands Infirmary et al., 191 
Ala., 553^68 So., 30. 

Section 4030. 

Commissioner not required to write the answers in person; he 
may have it done by impartial person. Qilbreath et al. v. P&rrow 
147 Ala., 183; 41 So., 1000. 

A deposition in a criminal case sent to counsel for defendant prop- 
erly suppressed. Bell v. State, 170 Ala., 16 ; 54 So., 116. 

Section 4042. 

Has no application where objection is made to part of the depo- 
sition. Carwille v. Franklin, 164 Ala., 543; 51 So., 396. 

Motion to suppress must be made before entering on trial. 
Wooten V. Federal Discount Co., 7 App., 351 ; 62 So., 263. 



Demand not granted when witness is out of state at time. Car- 
ter V. T. C. I. & R. E. Co., 180 Ala., 367; 61 So., 65. 

Section 4040. 
Record must show statute complied with when judgment undt>r 
these sections. Street v. OrifBn, 78 So., 965. 
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An interrogatory requiring defendant to give nameB and ad- 
dresses o£ witnesaes need not be answered. Montgomery Light 
& Traction Co., 72 So., 618. 

Where wife and administrator refuse to answer fully pro confesso 
may be taken. Kimball et al. t. Conningham Hdw. Co. et al., 73 
So., 322. 

Filing interrogatories by defendant does not operate as a waiver 
of grounds of abatement. Intentate Ctaemical Co. v. Hancey Oaines 
Co., 75 So., 166. 

When bill of discovery discloses that all the direct evidence could 
have been had at law, it is without equity. Metealf v. Clemmons 
Power & Co., 76 So., 9. ' 

Party may refuse to answer such interrogatories as call for mat- 
ters that would incriminate him, but snch a refusal is a proper 
matter to be argued before the jury. Morris v. McClellan, 154 Ala., 
639; 45 So., 641. 

A person to whom interrogatories have been filed may, in addition 
to answering interrogatories, state any pertin^it defensive mat- 
ter. Sullivan Timber Co. v. K. & N. R. B. Co., 163 Ala., 125; 50 
So., 941. 

This statute does not destroy original jurisdiction as to discovery. 
Terrell et al. v. Sou. Ry. Co., 1«4 Ala., 423 ; 51 So., 254. 

Interrogatories may be filed to an unincorporated association. 
Ex parte, HiU, 165 Ala., 365; 51 So., 786. 

In this article some language is used that is inapt in equity and 
. some inapt at law. Rosenau v. Powell, 173 Ala., 123 ; 55 So., 789. 

Beme«^ is cumulative to the right of discovery. Riglit exists 
though answer under oath waived. Id. 

Does not interfere with equitable jurisdiction in matters of dis- 
covery. Nixon V. Clear Creeli Lumber Co., 150 Ala., 602; 43 So., 
805; N. C. & St. L. R. B. Co. v. Karthara, 150 Ala., 633; 43 So., 791. 

When proceedings regular and judgment by default taken for 
failure to answer, it is final. Hall v. Nix, 156 Ala., 423 ; 47 So., 353; 
Sparks v. J. S. Reeves & Co., 165 Ala., 353; 51 So., 574. 

Answer will be compelled, exception. Birmingham W. L. & P. 
Co. V. Oden, 164 Ala., 1 ; 51 So., 240. 

Answer may be used or not, but all or none must be used. Id. 

That answer would subject corporation to a penalty or forfeiture 
no excuse for failing to answer. Ex parte v. Pepper, 185 Ala., 284 ; 
64 So., 112. 

Court may allow answer made after motion for judgment. Mont- 
gomery-Moore Mfg. Co. V. Leeth, 2 App., 321 ; 56 So., 770. 

Answers may be contradicted by party introdncing them. Mc- 
Dough et al. v. Alston, 190 Ala., 78 ; 66 So., 683. 

Section 4060. 

Proper Practice stated. Sparks v. J. S. Reeves et al., 165 Ala., 
352 ; 51 So., 574. 

Associations may be required to respond to interrogatories. Ex 
parte. Hill, 165 Ala., 365 ; 51 So., 786. 

May properly be served on attorney. Albert Hess Lumber Co. v. 
Gibson, 172 Ala., Ill ; 54 So., 994. 

Section 4061. 
See Sparks v. J. S. Reeves & Co. et al., 165 Ala., 352 ; 51 So., 574. 
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BectioD4053. 

Corporation most answer through ofBce cognizant of the facts; 
Bee Sparks v. J. S. Beeves et al., 165 Ala., 352 ; 51 So., 574. 

Seotlon 4063. 
See note to the four preceding eections. 

Section 4064. 

Judgment against garnishee for failing to answer interrogatories 
is premature if taken before isBue is made np, as to truthfulness of 
his answer. Sun Ina. Co. of New Orleans v. Aberdeen C. Co., 157 
Ala., 256 i 47 So., 722. 

Proper practice stated. Sparks v, J. 8. Reeves et al., 165 Ala., 
352; 51 So., 574. 

If terms imposed not complied with suit may be dismissed. 
Albert Hess Lumber Co. v. Gibson, 172 Ala., Ill ; 54 So., 994. 

Court has discretion as to terms. Montgomery-Moore Mfg. Co. 
V. Leith, 2 App., 321 ; 56 So., 770. 

Non-suit on failure to answer not mandatory. Standard Oil Co. 
V. Week, 6 App., 161 ; 60 So., 508. 

Section 405S, 

See note to Section 4054. 

Section 4056. 

Party introducing such evidence is not bound by it. L. & N. E. 
R. Co. V. Wynn, 166 Ala., 413 j 51 So., 976. 

Merely showing the answer to the witness to refresh his memory 
is not introducing it. Grasselli Chemical Co. v. Davis, 166 Ala., 471 ; 
52 So., 35. 

Section 4067. 

What questions must be answered. See notes to 4049 to 4056. 

Section 4068. 

Judgment not justified where there is no motion to produce, and 
no evidence of the existence of the document, or custody or con- 
trol, etc. Cross v. Weiman & Co., 5 App., 404 ; 59 So., 364. 

Seotlon 4060. 

Consequences of failure to comply with order. See note to last 
seotion. 

Section 4079. 

Amended, Acts 1915, page 270. 

Money paid to the Sheriff who has no execution is paid at the 
payer's risk. Henderson v. Planters & Merchants Bank of Ozark, 
178 Ala., 420; 59 So., 493. 

Seotion 4080. 
Amended, Acts 1915, page 270. 



It seems that very slight error will not vitiate the execution. 
Simmons v. Sharpe et al., 148 Ala., 217 ; 42 So., 441. 
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Has no application to executions from Chancery. Francis t. 
SheatB, 153 Ala., 468. 

Section 40^. 

Amended, Acts 1915, page 270. 

Section 408S. 
Amended, Acts 1915, page 270. 

Section 4091. 

Interest in mortgage is subject to levy. Logan et al. v. Smith 
Bros. & Co., 9 App., 459 ; 63 So., 766. 

A sale of the goods of a mortgagor in possession entitles the pur- 
chaser to possession. Harton v. Horater, 11 App., 413 ; 66 So., 939. 

But if equity of redemption is only sold, that is all the purchaser 
will get. Id. 

Section 4093. 

No lien until statute complied with. Knoz v. Parker, 167 Ala., 
647 ; 52 So., 438. 

There is no conflict between this section and Section 4157. Oood- 
bar V. Blaekwell, 170 Ala., 232; 54 So., 532. 

A mere judgment does not operate as a lien. An execution op- 
erates as a lien only held by the Sheriff. Sparks v. Weatherly, 176 
Ala., 324; 58 So., 380. 

The lien given by this section and by Section 4157 are separate 
and distinct. Crawford Merc. Co. v. Anderson, 179 Ala., 573 j 60 
So., 874. 

Section 4098. 

Sheriff and bond liable for failure to execute with diligence an 
execution pnt into his hands. Higdon v. Fields, 76 So., 466. 

Clerks and Sheriffs must act promptly unless instructed other- 
wise by the plaintiff. Northern Ala., B. R. Co. v. Lowery, 3 App., 
511; 57 So., 260. 

Section 4134. 

Technical precision in pleading not required under this section. 
Danforth v. Burchfield, 78 So., 904. 

Section 4180. 

Clerical misprision in journal o£ court may be corrected after 
judgment. Wilden v. Bush, 7S So., 143. 

Section 4140. 

After term cannot correct judicial error; cannot set aside judg- 
ment unless void ; but can correct clerical errors. A. Q. Story Merc. 
Co. V. McClellan, 145 Ala., 629 ; 40 So., 123. 

A miscopy of the verdict may be corrected. Lewis v. State, 10 
App., 31; 64 So., 537. 

Such amendments can only be had to correct clerical errors or 
omissions shown by the records. Campbell v. Byers, 187 Ala., 307 ; 
66 So., 651. 

Section 4141. 

Proper remedy to recall execution issned at request of party who 
has no control over judgment. Smith, Stewart & Co. v. Dean, 166 
Ala., 116; 52 So., 335. 
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Sections 4142-4145 have reference to motion to set aside judg- 
ments for irregularity and not to ordinary motion for new trial. 
Woodward Iron Co. v. Brown, 167 AU., 316 ; 52 So., 829. 

gMtion4143. 

Mere defect of form in complaint cannot, for the first time, be 
taken advantage of after judgment. Hensby Chocolate Co. v. Tales 
.et al., 72 So., 264. 

On appeal complaint will receive a liberal construction. J. T. 
Camp Transfer Co. v. Davenport, 74 So., 156. 

Objection raised by charge held sufficient. Id, 

Where objection not made below, all intendments are received in 
favor of the pleadings to support tie judgment. Lessey v. Porter, 
75 So., 355, 

Cited and applied in Hall et al. v. First Bank of Croasville, 72 
So., 170. 

The complaint must be sufficient to sustain the judgment re- 
corded, Kirkland v. Pilcher, 174 Ala., 170; 57 So., 46. 

This section does not protect a judgment not supported by a com- 

flaint dificloBing a substantial cause of action. Ritter et al. v. Hay, 
App.,«43;55 8o., 1034. 

For defect held insufficient, see Higdon v. Garrett, 5 App., 467 j 
59 So,, 309. 

For count sufficient to support a judgment by default, see Swoop 
V. Sherman, 7 App., 210; 60 So,, 474. 

For defect in complaint that will not vitiate judgment, see 11 
App., 578; 66 So., 847. 

When the complaint does not state a substantial cause of action 
the defendant is entitled to the affirmative charge. Davis v. Dong- 
las, 12 App., 581 ; 68 So., 528. 

Section 4145. 
On a motion to annul, vacate or arrest a judgment, bill of excep- 
tions may be had as in other cases. Hall et al. v. First Bank of 
Trussville, 72 So., 171. 

flection 4163. 

Assignee gets only an equitable assignment, unless statute com- 
plied with. Haraby v. Cahaha Coal Co., 75 So., 964. 

Assignee may have execution. A written agreement for one-half 
of proceeds of suit instituted, is not such assignment as is contem- 
plated by this section. Reese v. Waller, 154 Ala., 433; 45 So., 468. 

Section 4164. 
For application to third party, see Richards et al. v. Steiner 
Bros., 166 Ala., 353; 52 So., 200. 

Section 4166. 

Has the effect of an execution in hands of Sheriff on property in 
the county. Manchuria S. S. Co. v. Harry G. G. Donald & Co., 77 
So., 12. 

For sufficient judgment and certificate where a partnership is in- 
volved, see Com. v. Sellers, 73 So., 961. 
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If owner of judgment not stated, registration invalid. Jefferson 
County Savings Bank v. Miller, 145 Ala., 287 ; 40 So., 513. 

Lien extends only to the land in the county where recorded. 
Greenwood v. Triggs & Dobbe Co., 154 Ala., 487 ; 46 So., 227. 

If certificate of clerk not recorded it is fatal. Edinburg Ameri- 
can Land Mfg. Co., Limited, v. Qrant, 152 Ala., 456; 44 So., 554. 

Irregularity in name not available where it n made clear who 
the parties were to the judgment. Gunter v. Bosler, 154 Ala., 489 ; 
45 So., 582. 

He who buys property from party against whom there is a re- 
corded judgment, takes it subject to the lien. Goodbar & Co., v. 
Blackwell, 170 Ala., 232; 54 So., 532. 

179 Ala., 373; 60 So., 874. 

Statute gives only to the judgment the effect of an execution in 
the hands of the Sheriff. Jefferson County Savings Bank v. B. F. 
Barbour P. F. Co., 191 Ala., 238; 68 So., 43. 

8M)tt0D4167. 

See notes to Section 4156. 

Recording does not give lien on things in action. Canterbcrry 
& Gilder v. Marrino Abstract Co., 166 Ala., 231 ; 52 So., 388. 

A recorded judgment against a partnership is a lien on individ- 
ual property. Clark et al. v, Johnson & Latimer, 7 App., 507; 61 
So., 34. 

Section ilOO. 

Widow is confined to the homestead occupied by her husband, 
though his interest is fractional, she cannot have money to buy 
homestead out of other land sold for division. McGaugh v. Davis, 
ISOAla., 558;43So., 745. 

Incumbrance on homestead should be deducted unless inferior 
or subject to the homestead. Franklin v. Comer, 170 Ala,, 229 ; 54 
So., 430. 

If the incumbrance and the homestead amount to the full value 
of the land there is nothing on which to levy an execution. Id. 

Where land does not exceed area or value, no selection necessary 
to render it exempt. Stephen Putney Co. v. White et al., 172 Ala., 
89; 55 So., 503. 

Extends to land entered under purchaser. 186 Ala,, 297; 65 
So., 58. 

Section 4161. 

Where husband leaves his wife and she becomes insane, hia deed 
to the homestead held void. Lewis v. Lewis, 77 So., 406. Sub- 
stantial compliance sufQeient, Must be liberally construed. Sims v. 
Gunter, 78 So., 62. 

A conveyance of all the "Pitch Pine Trees" is a part of the 
homestead and can only be conveyed as directed under this sec- 
tion. Davis V. Miller Brent Lumber Co., 151 Ala., 580 ; 44 So.. 6.39. 

Certificate of acknowledgment of both husband and wife may be 
in one form ; but must contain all essentials. Russell v. Holmes, 156 
Ala., 432; 47 So., 205. 

No other provision as to how wife's signature to be made or at- 
tached. The certificate of the officer is the evidence of the signa- 
ture. Id, 

An ofBcer qualified to take acknowledgment, who attests the sig- 
nature, cannot later attach certificate without recalling the par- 
ties, Alford V. Doe, ex dem First National Bank of Gadsden, 156 
Ala., 438; 47 So., 230. 

na,-.7sd::yG00t^lc 
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A bond to convey tbe homeatead not executed by proper acknowl- 
edgment of the wife is void aa an obligation to convey, and will not 
support specific performance, Clark et al. v. Bird, 158 Ala,, 278 j 
48 So., 359. 

Tbe husband can convey the homestead to the wife without her 
acknowledgment, but such a conveyance to anyone else is void. 
Wallace v. Feibleman, 179 Ala., 589 ; 60 So., 290. 

Section 4164. 
A watch and a ring worn are exempt as wearing apparel. Phil- 
lips V, Phillips, 151 Ala., 527 ; 44 So., 391. 

Section 4167. 

A lien cannot he enforced on property nsed for municipal pur- 
poees. Bnssell v. Johnson, 73 So., 986. 

Section 4168. 

Exemption cannot be had or enforced after sale. Smith v. Smith, 
75 So., 954. 

A formal claim not necessary hy a resident debtor where lands 
do not exceed amount and value. Stephen-Pntney Shoe Co. v. White 
et al., 172 Ala., 89; 55 So., 503. 

Homestead is not exempt when Sections 4168-4172 not complied 
with. Higdon et al. v. Fields, 6 App., 281 ; 60 So., 594. 

SeotioD 4173. 
See notes to Section 4168. 



The form of the issue is largely in discretion of the court, not 
governed by the rules of pleading. Pinchard & Lay v. Freeman et 
al, 172 Ala., 333; 55 So., 503. 

Section 4174. 

It is tbe duty of the Sheriff to discharge the levy if no contest 
after exemption is claimed. Johnson v. Collier, 161 Ala., 204; 49 
So., 761. 

Where defendant lodges claim with Sheriff without inventory, 
plaintiff waives defect by going to trial. Pilcber v. Cbaffin, 3 App., 
660; 57 So., 1014. 

Section 4176. 

Failure of officer to deliver renders him liable on hia bond. Wil- 
liams V, Bagan, 153 Ala., 397 ; 45 So., 185. 

Section 4177. 

When contest filed. Sheriff must return papers with full state- 
ment of facts. If he proceeds to sell he is guilty of abuse of pro- 
cess. Johnson v. Collier, 161 Ala., 204; 49 So., 761. 

Section 4178. 
If defendant shows he has no other property, he does not have to 
make inventory. Weinsteia v. Yielding Bros. & Co., 162 Ata., 259 ; 
50 So., 123. 
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If plaintiff goea to trial he waives inventoiy. 3 App., 360; 57 So., 
1014. 
Por anfficient inventory, see 10 App., 479; 65 So., 441. 

Section 4184. 

See authorities cited under Section 4178. 

Section 4186. 

See Johnson v. Huntsville Grocery Co., 10 App., 479 ; 65 So., 441. 

Section 4189. 

ated in Hogan v. Scott, 186 Ala., 310 ; 65 So., 209. 

Section 4190. 
What abandonment of the homestead will and what will not be 
allowed by the hosband without the wife's consent. Winkle v. 
Powell, 173 Ala., 46; 55 So., 536. 

Section 4192. 

Belates exclusively to homestead against levy and sale. Sewell 
et al. V. SeweU et al., 156 Ala., 616; 47 So., 204. 

This statute is not the only indispensible condition on which the 
owner may protect his exemption during temporary absence. Fuller 
V. American Supply Co., 185 Ala., 512 ; 64 So., 549. 

Section 4196. 

A minor child not living with the widow and other children on 
the homestead is not entitled to share in the profits. Ford v. Strong, 
78 So., 918. 

Hie homestead of intestate at death is the one exempt to the 
widow and minor children. McQaugh t. Davis, 150 Ala., 558; 43 
So., 745. 

Widow only takes life estate, except where there is an adjudica- 
tion that the estate is insolvent and then she takes a fee. Carroll v. 
Drougbon, 154 Ala., 430; 45 So., 909. 

If more than one tract be used as a support of the family, all so 
used may be included in homestead. Thaeker v. Morris et al., 166 
Ala., 395; 52 So., 73. 

If husband in life attempts to convey by an invalid deed, and 
moves off the land and gives possession, this will be an abandon- 
ment of the homestead. Id. 

Widow cannot give life to a deed to the homestead by acknowl- 
edging it after his death. Gilbert v. Pinkston, 167 Ala., 490 ; 52 So., 
442. 

Homestead entered under contract of purchaser passes to widow 
incumbered with the lien for purchase money. Burrow v. Clifton, 
186Ala., 297;65So., 58. 

Homestead set apart cannot be sold for reinvestment without 
consent of the widow. Hollis v. Watkins, 189 Ala., 292 j 66 So., 29. 

Where widow for ten years without her fault had lived outside 
of the State, she was entitled to the exemption. Cary v. Barnes, 
76 So., 22. 

Section 4197. 

Does not apply when husband left a homestead capable of allot- 
ment, though of small value. McGaugh v. Davis, 150 Ala., 558; 
43 So., 745. 
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Bight of homestead exists where the marriage relation exists, re- 
gardless of whether parties were living together. Coker et aL v. 
Coker et al., 160 AU., 296; 19 So., 684. 

If deceased had no homestead at death exempt to him, then widow 
and children may have one carved out of other land. Thacker et 
al. V. Morris, 166 Ala., 395; 52 So., 73. 

Decree of divorce bars wife but not children. Chambondon v. 
Fayette et al., 176 Ala., 211; 57 So., 845. 

Undivoreed wife, though living apart from hoaband for years, 
is not barred. Id. 

Right cannot be cut oflf by will. Id. 

A voluntary distribution between legatees will not bar minor 
child. Id. 

It is the duty of Probate Court to have homestead selected for 
widow and children if they failed to make such selections. Id. 

No lashes will bar right until final distribution. Id. 

But right is waived if property is not claimed before it is boH for 
debts. Id. 

Marriage and removal out o£ the state held not abandonment by 
the widow, where she returned to the state before proceeding was 
completed. Jones v. Cannon, 74 So.) 42. 



It takes judicial ascertainment to vest title as asainat heirs. Sam«. 
Code, 1907. Miles v. Lee et al., 180 Ala., 439 ; 61 So., 915. 

Section 4199. 

A minor child not living with the family, is not entitled to his 
share of the exempt personal property. Ford v. Strong, 78 So., 918, 

Finger ring and watch and chain worn by decedent may bis set 
apart Phillips v. PhiUips, 151 Ala., 527; 42 So., 391. 

Includes all the wearing apparel of the deceased and not the nec- 
essary apparel that was exempt to them. Id. 



As to procuring exemptions after settlements, see Martinez v. 
Myers, 167 Ala., 456; 52 So., 592. 

Widow alone and widow aud children most sue on note exempt. 
KeUey v. Kelley, 9 App., 306 ; 63 So., 740. 

Bights of exempt property as between widow and children. Id. 

Section 4301. 

See notes to Section 4200. 

Sootion4aoa. 

See notes to Section 4200. 

Seotfon 4203. 
See notes to Section 4200. 

SMtioa4a08. 

For procedure, see MeLean et al. v. Martin et al., 155 Ala., 208; 
45 So., 295. 
Proceeds of life insurance policy may be set apart. Id. 
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SMtton431& 

Appeal not taken in time muBt be dismiased. McDaoiel t. Mc- 
Daniel, 74 So., 947. 

Section 4224. 

Application, bow made. Singo v. McQbee, 160 Ala., 245 : 49 So., 
290. 

Conditions are that no administration granted within thirty days. 
Headen t. Headen et al., 171 Ala., 521; 54 So., 646. 

This Bection cannot be appealed to when there ia an administra- 
tor. Haynes et al. t. Underwood, 191 Ala., 91 ; 67 So., 9M. 

Seotion ^37. 
Amended, Acts 1915, page 916. 

As right to resist levy on exempt property by force, see Levens 
T. State, 3 App., 45; 57 S&, 497. 



For suit for damage done by trespassing domestic fowls, see Jones 
V. Doncan, 4 App., 838 ; 58 Sa, 972. 

Section 434&. 

Complaint for damage done by trespassing stock must allege a 
legal fence. Clear Creek Lumber Ca v. Duncan, 151 Ala., 433 ; 44 
So., 404. 

Has no application to killing hog in highway that is eating 
chickens. Means t. Morgan, 2 App., 557 ; 56 So., 759. 

8wti0B4M7. 

Improved lands defined. Johnson v. Frederick, 163 Ala., 455 ; 59 
So., 910. 

8«8tion4248. 
See notes to Section 4247. 

Section 4262. 

Procedure when case moved Circuit Court to try title. Fowler et 
al. V. Pichard et al, 148 Ala., 261 ; 41 So., 667. 

The msnner of taking possession may be immaterial where there 
is a failure to restore possession on demand. Larah v. Emmerson, 
154Ala., 145i45So., 228. 

Bemovals to try titles are confined to cases under this section. 
Self v. Comer, 166 Ala., 68; 52 So., 336. 

Forcible entry and unlawful detainer distinguished. Albert Hess 
Lumber Co. v. Qibson, 172 Ala., Ill ; 54 So., 994. 

By the latter part of the section a peaceable entry by intrusion 
is included, but it is not extended to unlawful detainer where pos- 
session acquired by contract. McQuire v. Powell, 177 Ala., 137 ; 59 
So., 60. 

Forcible detainer is to redress in a sunuoary way. Harris v. Elar- 
ris, 190 Ala., 619; 67 So,, 465. 

No demand of possession where entry by force and threats and no 
contract relations. Id. 

Bemoval under Seotion 4263 not applicable to eases under this 
section. Ex parte, Sdwards, 72 So., 256. 
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Sectaon 4263. 

As to kind and number ot notices, see Boss t. Qt&y Eagle Coal 
Co., 155 Ala., 250; 46 So., 564; Speer et al. t. Smoot, 156 Ala., 456; 
47 So., 256. 

Cases under this section cannot be removed to try title. Self t. 
Comer, 166 Ala., 68; 52 So., 336. 

As to demand and notice, see McOuire ▼. Powell, 177 Ala., 137 ; 
59 So., 60. 

Purchase from landlord cannot oust tenant without attornment. 
Hill V. Harris, 179 Ala., 614; 60 So., 917. 

For ejectment caae against tenant, see Harris v. Hill, 190 Ala., 
589; 67 So., 284. 

Notice in such cases. Id. 

Section 4271. 

Evidence of title to reduce damages discussed. Archer v. Sibley, 
78 So., 849. 

See notes to Section 4462. 

Rules as to evidence of title stated. Dent v. Stovall, 75 So., 940. 

As against mere trespass lease under which plaintiff held irrele- 
vant. Harris v. Harris, 190 Ala., 619 ; 67 So., 465. 

Section 4273. 

Only applies to expiration of term of lease and does not apply to 
termination, on account of default in payment of rent. Vizard In- 
surance Co. V. Mobile Fish and Oyster Co., 73 So., 328. 

Section 4281. 

Fixing the amount of the bond and passing on the sureties are 
judicial acts for which the J. P. cannot be held in damage. King v. 
Sawyer, 1 App., 439 ; 55 So., 320. 

Section 4282. 

Judgment property included rent value. Gamble v. Cooper, 159 
Ala., 637; 48 So., 691. 

Such judgment depends upon the complainant. Harris v. Harris, 
190 Ala., 619; 67 So., 465. 

Section 4283. 

Does not apply to case under Section 4267. Ex parte, Edwards, 
72 So., 256. 

Defendant must aver and prove a peaceable entry under claim 
of title. Nance v. Walker, 74 So., 338. 

Where the suit was unlawful detainer the Circuit Court acquires 
no jurisdiction by removal. Sandlin et al. v. Andrews, 75 So., 901. 

Where plaintiff is in actual possession and defendant enters by 
force, the general charge was properly given to plaintiff, although 
it was admitted that the title was in defendant. Brown v. French, 
148 Ala., 272; 42 So., 409. 

The peaceable entry must be by intmsion to warrant a removal. 
Self V. Comer, 166 AU., 68; 52 So., 336. 

As to the proper practice, see Fowler v. Priebard, 148 Ala., 261 ; 
41 So., 667. 

An entry by defendant by acquiesence will not support contest of 
title. Brown v. French, 159 Ala., 645 ; 49 So., 255. 



Dgrzed oy 



Google 



SUPPLEUBNT TO CODE OF Alabama ]29 

mglit of removal not extended to unlawful detainer. Self v. 
Comer, 166 Ala., 68 ; 52 So., 336. 

Removed case treated as statutory ejectment. Prichard v. Fow- 
ler, 171 Ala., 662; 55 So., 147. 

As to burdens of proof, see Daniels et al. v. Williams et al., 177 
Ala., 140; 58 So., 419. 

Judgment on removal does not bar issues purely equitable. Heard 
& Lee et al. v. Heard, 181 Ala., 230; 61 So., 343. 

It is not necessary that all defendants sign and verify petition. 
PhilUps V. Phillips, 186 Ala., 545; 65 So., 49. 

Section 4284. 

All issues are tried on one trial. Fowler v. Prichard, 148 Ala., 
261; 41 So., 667. 

A bill to qwet title that recites the pendency of forcible entry 
and unlawful detainer, is without equity. Rosebrook v. Baker, 151 
Ala., 180; 44 So., 198. 

Section 4286. 

tf removal petition is shown to be untrue the character of the 
case is charged from ejectment to forcible entry, and detainer, and 
the catue proceeds to final determination and is not recommitted 
to the J. P. Court. Maye v. Thorber, 146 Ala., 180 ; 40 So., 823 ; Fow- 
ler et al. V. Prichard et al., 148 Ala., 261 ; 41 So., 667. 

Bemedy not extended to unlawful detainer. Self v. Comer, 166 
Ala., 68; 52 So., 336. 

Judgment ha« same force and effect as judgment in ejectment and 
is no more conclnsive. Prichard v. Fowler et al., 171 Ala., 662 ; 55 
So., 147. 

Rules as to burden of proof. Daniels v. Williams, 177 Ala., 140 ; 
58 So., 419. 

Section 4287. 

A reserved benefit renders mortgage void. Albes v. Eeith-Sim- 
mons & Co., 152 Ala., 452; 44 So., 693. 

Includes creditor but not purchaser. Graves v. Wheeler, 180 Ala., 
412; 61 So., 341. 

Benefits granted after the conveyance. Sou. Wesco Supply Co. v. 
Hammond, 11 App., 491 ; 66 So., 941. 

As to benefits as to insurance company, see Kimbrell v. Cunning- 
ham Hdw. Co., 192 Ala., 223; 68 So., 309. 

If mortgage it is only void as to the benefit as against mortgagee. 
American Trust & Savings Bank v. O'Brien. 12 App., 546; 67 So., 
794. 

A parol agreement that a stock of goods may be retained, insured 
and sold by mortgagor in his own name renders mortgage void, but 
mortgagor may be employed to sell stock for mortgagee. Beasley 
et al. V. Burroughs and Taylor Co., 72 So., 122. 

When the guarantor reserves a benefit or the grantee is required 
to make a release, the conveyance is void. Cray & Dudley Hdw. 
Co. v. Guthrie et al., 75 So., 318. 

Section 4288. 

A verbal agreement to trade cows with a lien on one of the cows 
for boot is void. Dickey v. Vaughn, 73 So., 507. 
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Section 4289. 

An oral agreemeot to make a will, willing land is within the 
statute. Mayfield v. Cook et al., 77 So., 713. 

Does not protect an oral agreement ity hoaband for services to 
protect wife's interest. Lang v. Leith, 77 So., 445. 

Payment and possession both necessary but they do not have to be 
at the same time. City Loan & Banking Co. v. Poole, 149 Ala., 164 ; 
43 So., 13. 

If statute not complied with contract is void and note merely 
voidable. Prestwood v. Carter, 162 Ala., 327 ; 50 So., 254. 

When a plea sets up the statute of frauds the burden is on plain- 
tiff to show a legal contract. Lord et al. v. Colors, 162 Ala., 444; 
50 So., 402. 

Contract will not support action for breach if statute not com- 
plied with. Shannon v. Wisdom, 171 Ala., 409 ; 55 So., 102. 

Not void if contingency may happen within a year. Philip Carey 
Mfg. Co. V. Sou. Const. Co., 2 App., 292; 56 So., 746. 

Consideration must be expressed in writing to bind one for debt, 
or default of another. 4 App., 660; 59 So., 191. 

A mortgage on a crop to be grown on land leased verbally in 
violation of statute, can be enforced. Fhillips-Neely Mere. Co. v. 
Banks, 8 App., 549; 63 So., 31. 

If defect is shown in the pleading setting up the instrument, de- 
murrer the remedy. Conaly v. Harrell, 182 Ala., 243; 62 So., 511. 

Section applies to executory and not executed contracts. Btarris 
Transfer & Warehooae Co. v. Moore, 10 App., 469; 65 So., 416. 

Aa to case holding that promise was an original promise, instead 
of an agreement to answer for another, see McVay v. Frank & 
"White Co., 158 Ala., 182; 48 So., 344. 

A promise to stand for the debt of another when there is no con- 
sideration but an extension of time of payment is granted, must be 
in writing. Byrd v. Hickman, 159 Ala., 505; 48 So., 669. 

If the promise is to pay out of the funds coming into the hands of 
the party making the promise, and belonging to the debtor, it must 
be in writing. Plott v. Poster, 7 App., 402 ; 62 So., 299. 

If the promise is to pay what he will owe the debtor, to the cred- 
itor, this need not be in writing. Park-Robertson Hdw, Co. v. Cope- 
land, 11 App., 447; 66 So., 880. 

As to whether the contract is collateral or original is a question 
of law for the Court, but where the question is to whom credit is 
given it is fact for the jury. Day v. Adcock, 11 App., 471 ; 66 So., 
911. 

Parol partition between tenants in common followed by pos- 
session retained is binding. Oliver v. Williams, 163 Ala., 376; 50 
So., 937. 

As to joint wills made by husband and wife to realty, see Allen 
V. Brounberg et al., 163 Ala., 620; 50 So., 884. 

Has no application to equitable mortgage. Putnam et al, v. Sum- 
merlin, 168 Ala., 390; 53 So., 101. 

Seotion 4203. 

Where the conveyance really conveys nothing on account of pre- 
vious incumbrance, it is not void. Manchura S. S. Co. v. Harry G, 
G. Donald & Co., 77 So., 12. 

Where fraud appears from evidence Court will deny relief in 
certain cases, whether fraud pleaded or not. Baird v. Howison, 154 
Ala., 359; 45 So., 668. 
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A coDveyance intended to delay, is fraudulent although it does 
not defraud. Skinner v. Sou. Grocery Co., 174 Ala., 359; 56 So., 
916. 

A mere attempt to aell is not fraudulent. Sou. Cotton Oil Co. v. 
Harris, 175 Ala., 323; 57 So., 854. 

Bill in equity best remedy. Gurley et al. v. Robertson et al., 178 
Ala., 326; 59 So., 643. 

For application of statute in ejectment suit, see Lawrenee v. 
WilUams, 179 Ala., 596; 60, 889. 

Invalidity goes to extent of benefit reserved. American Trust & 
Savings Bank v. CBarr, 12 App., 546; 67 So., 794. 

Section 4296. 

Facts held a general assignment. Miller v. Palos Coal and Coke 
Co., 72 So., 76 

Cited in Sheffield National Bank et al. v. Corinth Bank & Trust 
Co., 72 So., 123. 

No demand need be made before filing bill. Holder of property 
has no right to administer it. Locke et al. t. Martin, 145 Ala., 274; 
40 So., 387. 

Sale must be of all debtor's property subject to execution, and 
must be for pre-existing debt. Green & Gray et al. v. Williams & 
Wadley, 160 Ala., 476 ; 49 So., 320. 

Belief cannot be sought under this section and Section 3739 in 
same bill. Id. 

Effect of refusing to accept prorata. Ligbtman Bros. & Gold- 
stein V. Epstems, 164 Ala., 660 ; 51 So., 164. 

It matters not through what form or through what conduct it 
may operate, if substantially all the property is conveyed to pay a 
debt. ElUott V. Kyle, 176 Ala., 376; 58 So., 309. 

It matters not whether purchaser knew of creditor's insolvency, 
Aycoek v. Ft. Branch Mill Co., 182 Ala., 326; 62 So., 94. 

Statute does not make a conveyance void but defines the effect. 
Dadeville Oil MiU Co. v. Hicks et al, 184 Ala., 367 ; 63 So., 970. 

Section 4296. 

For apparent exceptions, see Jemison v. Freed, 161 Ala., 598: 50 
So., 62. 

Cited and applied in Sales-Davis Co. t. Henderson-Boyd Lumber 
Co., 193 Ala., 166; 69 So., 527. 

Has no application to agreement that suit may be had in any beat 
of the county. Chandler v. Hsrdenman, 12 App., 572 ; 68 So., 525. 

Section 4297. 

Not applicable to interstate shipments. Nashville C. & St. L. By. 
Co. V. Camper, 78 So., 925. 

For provision in shipping contract held void, see N. C. & St. L. Ry. 
Co. V. Hinds, 178 Ala., 657; 59 So., 669. 

A clause in shipping contract requiring that claim be presented 
in 90 days is void. Sou. Express Co. v. Ruth & Son, 183 Ala., 493 ; 
59 So., 538. 

Injury by railroad in shipping stock is not and cannot be pecu- 
liarly within the knowledge of plaintiff. I. C. B. R. Co. v. £ilgore 
& Son, 12 App., 358; 67 So., 707. 

As to condition in contract of Telegraph Company, see IT. S. Tel. 
Co. V. Worley, 12 App., 494; 68 So., 558. 
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Seetion 4398. 

Bepresentataon that horse was gentle, if false, sufficient to re- 
scind. Dean v. Brown, 78 So., 966. 

Good faith in making false statement immaterial. Hafer v. Cole, 
176Ala., 242;57So., 757. 

Cited and applied in Southern State F. C. & I. Co. t. Wilmer 
Stove Co., 180 Ala., 1; 60 So., 98; Millsap v. Woolf, 1 App., 599; 50 
So., 22; Son. L. & Trust Co. y. Oissendaner, 4 App., 523; 56 So., 
737 ; McCoy v. Prince, 11 App., 388 ; 66 So., 930 ; Hackensmith v. 
Winton, 11 App., 670; 66 So., 954; Kilby Locomotive & Machine 
Works T. Lacy, 12 App., 465; 67 So., 754. 

Section 4299. 
See citations under Section 4298. 

Section 4300. 

Qamiahment ; nature of ; cannot reach funds in the custody of the 
CoTirt held by a receiver. McAfee v. Arnold & Mathis, 155 Ala., 
561; 46 So., 870. 

Judgment by default not taken against a garnishee, only condi- 
tional judgment. Sun Ins. Co. of N. 0. v. Doster Northington D. 
Co., 164 AU., 572; 51 So., 414. 

Section 4304. 

As to garnishment under attachment, see Planters Chemical Ss 
Oil Co. V. WaUer & Co., 160 Ala., 217; 49 So., 89. 

Answer oral or written, oral examinations. First National Bank 
v. Dimmick, 177 Ala., 571 ; 58 So., 658. 

Section 4311. 

May proceed by garnishment or by bill in equity. Final judgment 
in one proceeding a bar to the other. Montgomery Iron "Works v. 
Koman, 147 Ala., 434; 41 So., 811. 

Must be direct against the party and not against one who has in 
good faith transferred the stock. Henderson v. Mayfield Woolen 
Mills, 153 Ala., 625; 45 So., 211. 

As to writ issued before statute and answer after. First National 
Bank v. Dimmick, 190 Ala., 359 ; 67 So., 309. 

Section 4S1S. 

When bond given garnishment discharged. Oliver v. Kennedy, 
173 Ala., 593; 56 So., 203. 

Oamishment not discharged till the amount due the defendant is 
ascertained. Carpenter Baggett & Co. v. Miller, 2 App., 373 ; 56 So., 

Section 4313. 

When judgment is rendered against the defendant it should be 
rendered against sureties, but common law action on the bond will 
lie. Jeff V. Fidelity & Deposit Co., 7 App., 206; 60 So., 966. 

Bond signed by the sureties but not by the defendants will sup- 
port judgment. Hannis Distilling Co. v. Lanning et al., 191 Ala., 
280; 68 So., 137. 

Section 4314. 

When Justiee of Peace refuses to discharge garnishee on the an- 
swer Uiat $12 is due for wages, certiorari or appeal is the remedy 
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and not mandamus. Tillman t. State, ex rel., Cross, 155 Ala., 216 ; 
46 So., 586. 

If judgment not rendered against surety, an action will lie on the 
bond. Jeff v. Fielding Deposit Co., 7 App., 206 ; 60 So., 966. 

Sflotion 4S16. 

Statute does not require answer to be in writing. First National 
Bank v. Dimmick, 177 Ala., 571 ; 58 So., 658. 

If written answer denies indebtedness but oral examination dis- 
closes indebtedness, plaintiff is entitled to judgment without con- 
testing answer. Thomas t. Smoot, 2 App., 401; 56 So., 1. 

Section 4S30. 

Judgment by default not provided for, but conditional judgment 
on default of answer. Snn Ins. Co. of N. 0. v. Doster Northington 
D. Co., 164 Ala., 572; 51 So., 414. 

Procedure when answer discloses indebtedness by negotiable in- 
strument. Wobl V. First National Bank of Gadsden, 154 Ala., 332 : 
46 So., 231. 

Section 4331. 

For proper judgment, see 146 Ala., 600; 41 So., 10. 

For application of statute, see 146 Ala., 600; 41 So., 10. 

Section 4S24. 

When answer denying the indebtedness is in record, bat judg- 
ment entry recites that there was no answer, the latter will govern. 
Fruittieher v. Ebersole, 10 App., 411 ; 64 So., 650. 

Practice indicated. Sun Bros. Ins. Co. of N. 0. v. Doster N. 
Drug Co., 164 Ala., 572; 51 So., 414. 

Section 4326. 

Until there is an issue made up there is no pleading upon which 
judgment by default can be rendered. Sun Ins. Co. of N. 0. v. Ab- 
ner Clothing Co., 157 Ala., 526; 47 So., 722. 

Effect of premature answer, remedy. First National Bank v. 
Dimmick, 177 Ala., 571; 58 So., 658. 

Section 4S37. 

Conclusive effect of judgment on parties. Roman v. Montgomery 
Iron Works, 156 Ala., 604; 47 So., 136. 

Defendant is not entitled to judgment unless he has satisfied the 
demand, nor to judgment for balance due after demand is satisfied. 
Johnson v. Scroggins, 160 Ala., 380; 49 So., 785. 

Section 4328. 

Cited and applied in G. Obner & Son Co. v. Phillips & Buttorff Co., 
145 Ala., 625; 40 So., 278. 

Practice when answer discloses that garnishment is pending to 
reach the same fund. Ex parte, Shriner, 184 Ala., 33; 63 So., 69. 

For form of answer where draft with bill of lading attached is 
sought to be subjected, see Stone River National Bank v. Lerman 
Milling Co., 9 App., 322; 63 So., 776. 

Claimant cannot come in unless brought in by garnishee. Black- 
man V. Collins, 12 App., 568 ; 58 So., 519. 
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Sflotion 4329. 

Claim must be definite as to matters claimed. Diamond Rubber 
Co. T. Fourth Nat. Bank, 171 Ala., 420; 55 So., 100. 

Plaintiff must take issue upon the claim either in law or fact. 
Stone River National Bank t. Lerman Milling Co., 9 App., 322 ; 63 
So., 776. 

Section 4335. 

Amended, Acts 1909, page 163. 

Section 4342. 

All things being equal, relativea will be preferred to strangers in 
awarding custody. Mnrpbree t. Hanson et al., 72 So., 437. 

Section 4376. 
Qusrdian loaning money to his firm renders bond liable. Leach 
V. Gray et als., 77 So., 341. 

Section 4391. 

"Claim or debt dne," or "claim to be dne," defined. Bishop t. 
Big Sandy Lumber Co., 74 So., 93. 



Proceedings for such sale reviewed and held not void on collat- 
eral attack. Holton et al. v. Rogers, 191 Ala., 48; 67 So., 1004. 

Section 443d. 

Though guardian bond not signed by guardian this remedy may 
be used. Hannis Distilling Co. v. Lanning et al., 191 Ala., 280; 68 
So., 137. 

Section 4480. 

Amended, Acts 1911, page 618. 

Section 4482. 

Guardian ad litem Is boimd to deny the allegations of the bill. 
Howell V. Rondell, 171 Ala., 457; 54 So., 563. 

. Section 4486. 
Damages for wrongful death of husband in case where a widow 
married and died before damages paid, does not go to the last hus- 
band. Holt V. StoUenwerck, 174 Ala., 213 ; 56 So., 912, 

Section 4492. 

Expense of wife during recovery as elements of damage in action 
for personal injury. Town of Elba v. BuUard, 152 Ala., 237. 

Specific performance of oral agreement to sell wife's land cannot 
he enforced though there was a part performance, and the par- 
chaser was put into possession. Morris et al. t. Marshall, 185 Ala., 
179 ; 64 So., 312. 

Wife may legally make a gift to husband. Manfredo et al. v. 
Manfredo, 191 Ala., 322; 68 So., 157. 

Section 4493. 

Wife may sue husband for an assault and battery. Johnson v. 
Johnson, 77 So., 335. 
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The wife must sne aloDe for injuriea caosed from fright by one 
who enters her husband's house where she is alone. Engle v. Sim- 
mons, 148 Ala,, 92 ; 41 So., 1023. 

Where husband pays expense of cure of wife who has received in- 
jury as her agent, she may recover such expense in soil for the in- 
jury. Town of Elba v. BuUard, 152 Ala., 237. 

Husband may recover compensatory damage for personal in- 
jury to his wife, but not exemplary damage. Peoples Home Tel. 
Co. V. Cockrtim, 182 Ala., 547 ; 62 So., 86. 

SMtion4494. 

Conveyance to husband and daughter void as to daughter, be- 
cause husband did not join, Crosby v. Turner, 75 So., 937. 
• Where husband's name does not appear as a grantor, mortgage 
of wife's realty is void, even though he signed it and acknowledged 
it. Dickens v. Latham, 154 Ala., 90 ; 45 So., 60. 

If husband is insane when he joins wife in a conveyance, it does 
not effect the deed. Royal v. Goes et al, 154 Ala., 117 ; 45 So., 231. 

This section does not apply to non-residents. Hughes v. Rose, 163 
Ala., 368 ; 50 So., 899 ; Dill v. Burkhalter, 176 Ala., 62 ; 57 So., 460. 

Specific performance to sell wife's realty cannot be had without 
properly executed written contract. Morris v. Marshal, 185 Ala., 
179; 64 So., 312. 

To prove that husband abandoned wife, it is not admissible to 
show that they occupied different rooms. Ballard v. Bank of Roa- 
noke, 187 Ala., 335; 65 So., 356. 

Sectioii 4497. 

Wife may sne husband for an assault and battery. Johnson v. 
Johnson, 77 So., 335. 

Wife may pay her husband's debts or substitute her primary ob- 
ligation for her husband's. Bushard v. McCay, 77 So., 699. 

Facts held not a security by wife of husband's debts. GrifBn v. 
Dawsey, 72 So., 22. 

Where wife borrows money from creditor and hands it back in 
payment of her husband's debt, she becomes a security for her hus- 
band. Vinegar Bend Lumber Co. v. Leftwieh, 72 So., 538. 

Statute held violated where wife deeds her property to her hus- 
band, and then joins him in mortgage. Id. 

When money was borrowed by mortgage on homestead and used 
in paying husband's debts, statute held not violated. Warren et al. 
V. Crow, 73 So., 989. 

Where the evidence is in conflict it is a question for the jury as to 
whether the debt was wife's debt. North Birmingham Tent Co., 
74 So., 906. 

Burden is on wife to show relation of suretyship. Hard et al. v. 
American Trust & Savings Bank, 76 So., 30. 

If the contract is a conditional sale, rule does not apply. Max- 
well V. Herzfeld et al., 149 Ala., 67 ,- 42 So., 987. 

Promise of wife to pay husband for expense in curing her is 
binding. Town of Elba v. Bullard, 152 Ala., 237. 

For interesting cases discussing this piece of legislation at length, 
see Neville et al. v. Cheshire, 163 Ala., 390 ; 50 So., 1005. 

Any attempt to become surety for husband is absolutely void. Ad- 
vantage may be taken by any one. Evans et al. v. Faircloth, Byrd 
Mer. Co., 165 Ala., 176; 51 So., 785. 
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Where lumber is sold to the huaband od bis credit to be nsed on 
the wife's land, a mortgage by the wife to secure the debt is void. 
Hanchey v. Powell, 171 Ala., 597; 55 So., 97. 

As to oral evidence to contradict recitals, burden on wife, see Gil- 
bert et al. V. Hughes et al,, 174 Ala., 426; 56 So., 1012; Lampkin v. 
Lowell, 176 Ala., 334 ; 58 So., 258 ; Interstate Bank v. Wesley, 178 
Ala., 186 ; 59 So., 621 ; Spencer v. Leland et al, 178 AU., 282 ; 59 So., 
593 ; Elkins v. Bank of Henry, 180 Ala., 18 ; 60 So., 96 ; Peoples Bank 
of Greensboro v. Steinhart, 186 Ala., 205 ; 65 So., 60. 

When the property belongs to the wife and husband severally 
statute applies. Marburg Lumber Co. v. Woolfolk et al., 186 Ala., 
254; 65 So., 43. 

When point of wife's security ie raised in ejectment it is a ques- 
tion of fact for jury. Bley et al. v. Lewis, 188 Ala., 535 ; 66 So., 454. 

If part of debt is wife's debt, security good to that extent. Id. 

Notwithstanding the statute, the wife cau create a personal obli- 
gation and get money to pay her husband's debt, or she can make 
independent promises to pay his debt and secure this promise by 
mortgage on her property, and thereby pay or buy her husband's 
debt. Hall v. Gordon, 189 Ala., 301 ; 66 So., 493. 

To release a note simply and solely as security for husband is 
void. Adams et al. v. Davidson, 192 Ala., 200; 68 So., 267. 

Section 4499. 

When one has disability removed by marriage in this state and 
then moves to another state, she still remains relieved of her disa- 
bilities. Hayes v. Bowdoin et al., 159 Ala., 600 ; 49 So., 122. 

Marriage, though voidable, removes disability. Bennett v. Ben- 
nett, 169 Ala., 618; 53 So., 986. 

Section 4502. 
Excess is subject to payment of debts. Kimball et al. v. Cunning- 
ham Hdw. Co., 73 So., 323. 

Statute most liberally construed. Young v. Thomas, 179 Ala., 
454; 60 So,, 272; Kimball et al. v. Cunningham Hdw Co., 192 Ala., 
223; 68 So., 309. 

Section 4603. 
An agreement to separate in writing makes a prima facie case of 
voluntary separation. Royal v. Royal, 167 Ala., 510 ; 52 So., 735. 

Section 4506. 

Although court is of limited jurisdiction in proceeding, record 
need not set out finding of facts. Ex parte, Piin, 192 Ala., 158; 
68 So., 866. 

A minor with a father living in another state has no right to 
have disability removed. Ex parte. Singleton, 192 Ala., 117 ; 68 So., 
253. 

Section 4609. 

Validity of decree does not depend upon its being filed in Probate 
Court. Kilchum v. Paircloth Segrest Co., 155 Ala., 256 ; 46 So., 476. 

Section 4616. 

Common law action on bond. Bolcnck v. Reeves et al., 149 Ala., 

665; 43 So., 21; Gray et al. v. South & North Ala., E. E. Co., 162 

Ala., 262; 50 So., 352; Tyson v. Norwood et al., 170 Ala., 651; 54 

So., 176. 
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That aome of the parties had recovered does not bar others. Ala- 
bama Powef Co. v. Hamilton et al., 77 So., 356. 

Section 4626. 

A motion to dissolve is not a waiver of the right to move for a 
discharge. Woodward v. State, 173 Ala., 7 ; 55 So., 506. 

Proper practice stated. Nelson v. Hammonds, 173 Ala., 14; 55 
So., 301. 

Sectton 4628. 

Od appeal, only the order granting the injunction will be re- 
viewed. Lynne v. Balph, 78 So., 889. 

For case where hearing had, see Kumpe v. Bynum, 158 Ala., 311 ; 
48 So., 55. 

After hearing. Appellate Court will treat findings as any other 
findings of facts. Nelson v. Hammonds, 173 Ala., 14. 

Section 4636. 

Effect of statute on decisions under old rule. Nelson v. Ham- 
monds, 173 Ala., 14; 55 So., 301. 

An injunction will not be necessarily dissolved on an answer de- 
nying the material allegations of the bill. Franklin v. Long, 191 
Ala., 310; 68 So., 149. 

Section 4638. 

Common law on subject stated. Hervey v. Hart. 149 Ala., 604; 
42 So., 1013. 

SflctioD 4646. 

Amended, Acts 1911, page 724. 

Seetiou 4666. 

Acts 1911, page 159, is constitutional. City of Montgomery v. 
Boysls Exchange A. C. & England, 5 App., 318; 59 So., 508; Brown 
V. Pittsburg L. & T. Co., 10 App., 614; 65 So., 699. 

Does not include premium at home ofGce outside of state. Ex 
parte, Pittsburg Life & T. Co., 189 Ala., 413 ; 66 So., 489. 

Section 4667. 
Amended, Acts 1909, page 125. 

Section 4668. 

Amended, Acts 1909, page 328. 

Section 4669. 

Amended, Acts 1909, page 267. 

Section 4660. 

Procedure necessary when judgment is taken by default. Order 
of Calanthe v. Armstrong, 7 App., 378 ; 62 So., 369. 

Section 4662. 

Distinction as to class of companies. Order of Calanthe v. Arm- 
strong, 7 App., 378 ; 62 So., 269 ; 9 App., 428 ; 65 So., 196. 
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Section 4566. 

Later legislation on same subject will be found in Acts 1909, page 
3, Section ^. 

Acts 1911, page 406. 

Seotdon 4670. 

Does not affect the mle regarding pleaa of fraudulent represen- 
tation. Empire Life Ins. Go. t. Gee, 171 Ala., 435; 55 So., 166. 

This section was superseded by the Revenue Bill of 1911, Brown 
Ins. Co. T. Proteetive L. Ins. Co., 188 Ala., 166 ; 66 So., 47. 

Section 4672. 

Plea must show that representations were made with the intent to 
deceive or that they increased the risk. National Life Ins. Co. v. 
Hedgcloth, 77 So., 422. 

To be liberally construed in favor of insured. Allen et al. v. 
Standard Ins. Co., 73 So., 896. 

Must be construed with Section 4579. Representations not con- 
fined to writing in policy. Mutual life Ins. Co. v. Allen, 166 Ala., 
159 ; 51 So., 877. 

Intention of the legislature was that all contracts made an appli- 
cations, signed in the state, should be governed by the statutory pro- 
vision. State Life Ins. Co. v. Wescott et aL, 166 Ala., 192 ; 52 So., 
344. 

Does not violate Section 7, Act 14 of Constitution of United 
States. Id. 

Documents adopted by reference and attached are expressed in 
the policy. Empire Life Ins. Co. v. Oee, 171 Ala., 345 ; 55 So., 166. 

Applies to benefit certificate. National Union v. Sherry, 180 Ala., 
627 ; 61 So., 944. 

This rule is not affected by Acts 1911, page 700. Id. 

Requirements of pleas setting up intent to deceive, etc. Mass. 
Mut. L. Ins. Co. V. Crenshaw, 186 Ala., 460; 65 So., 65; Metropoli- 
tan L. Ins. Co. V. Goodman, 10 App., 446; 65 So., 449. 

Section 4673. 

Plea to be good must be accompanied by payment into court of all 
premiums collected. Meridian L. Ins. Co. v. Dean, 182 Ala., 127 ; 62 
So., 90. 

See citations to Section 4572. 

Section 4679. 

Does not apply to fraternal insurance, and by-laws may be made 
part of the policy. Locomotive Eng. Mut. Life and Accident v. 
Hughes, 77 So., 352. 

All terms must be plainly written in the policy, papers may be 
made a part of the policy by reference. Manhattan L. Ins. Co. v. 
Vemeville, 156 Ala., 592. 

Rebate defined, method of evading held good. Julian L, Ins. Co. 
v. Guarantee L. Ins. Co., 159 Ala., 533 ; 49 So., 234. 

While the terms must be plainly expressed in the contract, this 
does not preclude the company from showing that the contract was 
procured by fraud. Empire L, Ins. Co. v. Gee, 171 Ala., 435 ; 53 
So., 166. 
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Warranties endorsed on the policy and referred to in it, meets the 
requirements. Hunt v. Preferred A. Ins. Co. of N. T., 172 Ala., 442 ; 
55 So., 201. 

Aa to efEects of Acta 1911, page 700, on this section not decided. 
National Union v. Sherry, 180 Ala., 627 ; 61 So., 944. 

The statute does not prohibit rebates provided for in the policy. 
Meridian Life Ins. Co. v. Dean, 182 Ala., 127 ; 62 So., 90. 

This section is modified by Section 4562. Supreme Forest Wood- 
man Circle t. Enight, 9 App., 428 ; 64 So., 196. 

Applies to all insurance policies whether issued by benevolent so- 
ciety or old line companies, at least where policy issued before 
Acta 1911, page 700. Brotherhood of Locomotive Firemen & En- 
ginemen v. Miller, 193 Ala., 68; 69 So., 10. 

Where part of consideration of note is rebate, note is void. Board 
of Supervisors of Madison Co. v. Payne et al, 76 So., 280. 

Section 4680. 

Penalty is in favor of party sustaining loss. Bamett v. Mathews, 
77 So., 965. 
Injnred party may sue in his own name. Id. 
Agent defined under this section. Id. 
Insured need not make proof etc., before filing auit. Id. 

8eotioii4SM. 

Amended, Acts 1911, page 316. 

Penalty is 25 per cent of the amount to which the insured waa 
entitled under the policy, Firemans Fund Ina. Co. v. Hellner, 159 
Ala., 447; 49 So., 297. 

Is constitutional. Aetna Fire Ins. Co. v. Kennedy, 161 Ala., 600; 
50 So., 73. 

Plaintiff cannot compel defendant to answer interrogatories that 
might expose it to the penalty. American Central Ins. Co. v. Piper, 
9 App., 191 ; 62 So., 397. 

Reversed by Supreme Court. Ex parte. Pepper, 185 Ala., 284; 
64 So., 112. 

As to whether Co. belongs to a tariff association is a question for 
the jury. Sou. States Fire Ina. Co. v. Birmingham v. Koenbnrg, 
74 So., 63. 

Section 4596. 

Amended, Acts 1911, page 316. 

Defendant can be forced to answer interrogatories exposing it to 
a penalty. Ex parte, Pepper, 185 Ala., 284 ; 64 So., 112. 



An extra sum for incidental service may be charged. Darden v. 
Sehusaeler, 154 Ala., 372 ; 45 So., 130. 



Acceptance of principal extinguishes right to claim interest. L. & 
N. R. R. Co. V. Elmore Brane, 10 App.,, 627; 65 So., 695. 



Amendment to the old Code as now in thia section abrogates the 
rule that a borrower seeking relief must offer to pay principal. Bare- 
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lift V. Fields, 145 Ala., 264; 41 So., 84; First Nat. Bank of Abbe- 
ville V. Clark, 161 Ala., 497 ; 49 So., 807. 

Penalty is forfeiture of interest. Id. 

Where there is usury, mortgagor who seeks to redeem does not 
have to offer to do equity by offering to pay legal interest. Lewis 
V. Hickman, 77 So., 46. 

The limit of indebtedness under usurious contract is the principal. 
Miller v. Goshna, 72 So., 87. 

Section 4824. 

Transaction is usurious if really a loan, though in the form of a 
discount. Hudson v. Ilefton State Bank, 75 So., 695. 

Seotion 4626. 

Has no application to taking acknowledgments. McKenzie et al. 
V. Hixon et al., 78 So., 791. 

That judge belonged to same party as one of the contestants in an 
election and supported him and advised as to legality of votes, not 
sufficient to show incompetency. Fulton v. Longshore, Probate 
Judge, 156 Ala., 611; 46 So., 989. 

That judge is stockholder of corporation to which one of the 
parties owes a debt does not disqualify. Webb, v. Town of Eutaw, 
9 App., 474; 63 So., 687. 

Section 4630. 

Court has power to punish for contempt for interference with 
witness. Ex parte, Bankhesd, 75 So., 479. 

Does not prevent the Chancery Court from enforcing its decree 
by punishment for contempt. Ex parte, Dickens, 162 Ala., 272; 50 
So., 218. 

Where plaintiff refused to answer proper questions on cross-exam- 
ination the Court properly dismissed his suit although he might 
have been proceeded against for contempt. Roy v. L. & N. R. R. 
Co., 9 App., 377; 63 So., 772. 

Duty of the court catalogued. Meadows v. State, 182 Ala., 51 ; 
62 So., 787. 



See Section 4630. 
See Section 4630. 



Section 4631. 
Seotion 4633. 



Seotion 463S. 

If demand for struck jury is not made before the orgainzation of 
the jury is entered upon, it is too late. L. & N. B. R. Co. v. Ratliff, 
164 Ala., 147; 51 So., 335. 

Section only applies to civil cases. Turner v. State, 168 Ala., 128 ; 
52 So., 910. 

But struck jury is provided for in criminal cases in Act« 1909, 
page 305. One of the defendants who has entered plea bat employed 
no lawyer, has a right to strike. Morton et al. v. Clark, 10 App., 
439; 65 So., 408. 

Section 4637. 

Where the precincts are fixed by local law, the county commis- 
sioners cannot by creating new precincts provide for more justices 
of peace. Schulte v. Wilke, 167 Ala., 663; 52 So., 526. 
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Seotioa «64a. 

Acts of defficto JuBtice of Peace binding. Soi;i. B. K. Go. v. Dick- 
ens, 165 Ala., 114; 50 So., 109. 

The above case includes several interesting qneations that arise 
out of the same person acting as justice of peace and deputy sher- 
iff. More than one special constable may be appointed. The justice 
of the peace is the sole jndge of the emergency requiring an appoint- 
ment, and his action is not reviewable. MurMson v. State, 11 App., 
105; 65 So., 684. 

Section 4646, 

SommoDS is not sent out to stop the statute of limitations till 
passed to the proper ofBcer for execution. Sou. B. R. Co. v. Dick- 
son, 163 Ala., 114; SO So., 109. 

A complaint is unnecessary in the Justice Court, though it may be 
properly filed. H. H. Hitt Lumber Co. v. Turner, 187 Ala., 56 ; 65 
So., 807. 

Seotlon 4647. 

If summons served within the three days justice of peace may con- 
tinue case till the three days have expired, and then take judgment 
by default Foster v. Thompson, 10 App., 365; 65 So., 414. 

Seotion4648. 

Amended, Acts 1915, page 266. 

Does not apply to liquor search warrants. Edmonds v. The State, 
ex rel., Dodge, 74 So., 969. 

In suit on award for cutting trees, where the trees cut and the 
award had were in the precinct where the suit was brought, plea to 
jurisdiction held bad. Moody v. Hontron, 155 Ala., 279 ; 46 So., 452. 

Suit for torts is properly brought in precinct where tort com- 
mitted, even though defendant lives in another county, if service 
is had in the precinct. Williams v. Hyde, 10 App., 566 ; 65 So., 708. 

The maker of a note may agree in the note to be sued in a certain 
precinct. Chandler v. Hardeman, 12 App., 572 ; 68 So., 525, 

Beotion 4666. 
Prescribes no time for holding Justice Court, but merely pre- 
serves definite right to plead. Judgment valid that does not re- 
cite that it was rendered before 12 o'clock. £enney v. T. B. Miller 
Mill Co., 75 So., 190. 



No motion necessary for judgment on defaulted bond. Friel et 
al. V. North Birmingham Building Association, 6 App., 223 ; 61 So., 
552. 



Amended, Acts 1915, page 313. 

Section 4714. 

An order overruling a motion to dismiss a petition and writ will 
not support an appeal. Odom v. Bobertson Tire and Auto Co., 73 
So., 229. 

Statutory certiorari after six months could not confer jurisdiction. 
Ireland v. Brown, 6 App., 234; 60 So., 559. 
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Section 4716. 
New bond will not be required to cover accumulated cost. Qid- 
lene & Co. v. Rutledge, 146 Ala., 232; 40 So., 759. 



Proper Btatement in bond necessary to give juriadiction to court 
to which appeal was taken. I. C. B. R. Co, v, Burleson, 4 App., 384; 
59 So., 230; Cash v. Smith, 10 App., 417; 65 So., 193. 

Section 4717. 
Lack of notice is immaterial when there is au appearance. Plant- 
ers Trading Co. v. Moore, 7 App., 393 ; 62 So., 302. 

Section 4720. 

That claimant styled himself defendant in his petition is no 
ground for dismissing. Bakery v. Drake, 148 Ala., 513 ; 41 So., 845. 

After trial before J. P. and appeal, plea to jurisdiction too late. 
If plea before J. P. in short by consent practice stated. Blair v. 
Williams, 159 Ala., 655; 49 So., 71. 

Common law and statutory certiorari distinguished. Max J. 
Winkler Brokerage Co. v. Courson, 160 Ala., 374 ; 49 So., 341. 

Objection to the J. P. record will not be noticed when made for 
the first time in Supreme Court. Andrews v. Borden, 162 Ala., 422; 
59 So., 539. 

When a party tries certiorari on one theory, cannot adopt 
another on appeal. Phillips v. Homes et al., 165 AJa., 250; 51 So., 
625. 

If right to plead in abatement is lost in J. P. Court it cannot be 
revived by appeal. Woolf v. McGaugh, 175 Ala., 299 ; 57 So., 754. 

Effect of expression "according to equality and justice" com- 
mented on. Slaughter y. Martin, 9 App., 285; 63 So., 689. 

Section 4722. 

A local Practice Act relating to demanding jury, held not to re- 
late to appeals from J. P. C. of Ga. R. E. Co. v. Williams, 163 Ala., 
119; 50 So., 238. 

Section 4724. 

Cost properly taxed against plaintiff where the judgment is the 
same as rendered by the J. P. 11 App., 525 ; 66 So., 921. 

Section 4726. 

Where the defendant's plea of discharge in bankruptcy is sus- 
tained there can be no judgment against his sureties. Young & Co. 
V. Howe et al., 159 Ala., 157 ; 43 So., 488. 

Proper judgment in detinue in Circuit Court, where defendant 
appealed and plaintiff recovered. Minchener et al. v. Robinson, 
169 Ala., 472; 53 So., 749. 

Remedy is not conclusive, there may be an independent action on 
the bond, and demand is not a condition precedent. James et al. v. 
Eitzenger & Co., 13 App., 448; 68 So., 582. 

Judgment for the amount and cost of both courts goes against 
defendant and his sureties. Lockwood et al. v. Thompson & Bush- 
man, 73 So., 504. 
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Section 4733. 

Tenancy at sufferance may be terminated by entry or demand, at 
■will by ten days' notice in writing, Buah v. Puller, 173 Ala., 511; 
55 So., 1000. 

When the tenancy is by the month there must be a month 's notice, 
bnt it need not be in writing. Harris v. Hill, 190 Ala., 589 ; 67 So., 
284. 

Section 4734. 

Unless landlord legally bound lien does not attach. Mere prom- 
ise to see the debt paid by the landlord not sufficient. Willis t. 
Wilson Mercantile Co., 77 So., 245. 

Mortgagor of part of crop cannot force landlord to take any par- 
ticular part of the crop. Wilson & Co. v. Curry, 149 Ala., 368 ; 42 
So., 753. 

The fact that the mortgagor believed that the tenant owned the 
land will not make the mortgage lien superior to the landlord, un- 
less the landlord had misled him. McLellan t. Roberson & Son 
et al., 171 Ala., 120; 55 So., 99. 

Tenant has landlord's lien when be subleases. Johnson v. Thomp- 
son, 185 Ala., 666; 64 So., 554. 

Where a landlord pays off a mortgage on tenant's mule and takes 
an assignment he has a landlord's Uen. Id. 

The landlord's lien is superior to the laborer's lien under Section 
4743. Hudson v. Wright, 1 App., 433; 56 So., 258; Hudson t. 
Wright, 3 App., 290; 57 So., 90. 

When landlord advances money to buy tenant a cow and the ten- 
ant traded the cow for a mule, the lien extended to the mule. Mont- 
gomery Cotton Mills V. Bowdoin, 4 App., 314; 58 So., 732. 

Landlord has a Hen for money advanced to pay off prior land- 
lord's lien. Landrum v. Wright et al., 11 App., 406; 66 So., 892. 

The right of the landlord to make advances not assignable. Wha- 
ley V. Bight, 189 Ala., 134; 66 So., 644. 

The price of the hire of a mule to make a crop is a lien ; lien of 
landlord extends to crop of tenant. Drinkard v. State, 12 App., 
184; 68 So., 553. 

Lien if enforced must be enforced under the statute. Howton v. 
Mathis, 73 So., 92. 

That an agent entered into lease without disclosing principal 
would not affect principal 's right to lien. £ing v. Central Hardware 
Co., 75 So., 966. 

Section 4736. 

Tenant of partnership holding after the death of one of the part- 
ners gives lien to surviving partner. Walton v. Atkinson, 165 Ala., 
644; 51 So., 826. 

Section 4741. 
Notice sufBcient. Hudson v. Wright, 164 Ala., 298. 

Section 4743. 

Amended, Acts 1915, page 112. 

If both parties are to bear the expense of fertilizer, it is not a con- 
tract of hire. Hendrix v. Clements, 147 Ala., 590; 41 So., 306. 

Changed by Acts 1915, page 112. 

The laborer held no interest in the crop that will support trover. 
Farrow v. Wooley & Jordan, 149 Ala., 373 ; 43 So., 144. 
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The laborer under this section h&s no interest in the crop that 
could be the aubject of a mortgage. Foust v, Bitina Bros., 167 Ala., 
115; 52 So., 743. 

Laborer under this section cannot give the warning that will sup- 
port criminal trespasses after warning. Arrington t. State, 168 
Ala., 143; 52 So., 928. 

Tbe lien given by Section 4734 is superior to the lien under this 
section. Hudson v. Wright, 1 App., 433; 56 So., 258; Hadson v. 
Wright, 3 App., 290; 57 So., 90. 

A contract by which one party has the use of mules and wagons 
and com to ciUtivate the crop, relation of landlord and tenant is 
created. Tate v. Cody-Henderson Co., 11 App., 350; 66 So., 837. 

Section 4744. 

Provision for the sole benefit of the sub-tenant must be taken ad- 
vantage of as directed by statute. Baker v. AUen, 161 Ala., 288. 

A landlord's rent levied on a anb-tenant's crop without first ex- 
hausting the chief tenant's crop may be vacated on motion. Plank- 
ett V. Dandy et al., 72 So., 525. 

Section 4747. 

Extends to all the property which enjoyed the protection of the 
rent for the full term. Shapiro v. Thompson, 160 Ala., 363 ; 49 So., 
391. 

Landlord has no lien against sub-tenant beyond the term he bound 
himself. Samuel Qans Co. v. Tyson, 170 Ala., 513; 54 So., 237. 

The remedy provided must be followed. Banks v. Windham, 7 
App., 616; 62 So., 297. 

Cannot seize and sell without dne process of law. Horton v. 
Mathis, 73 So., 92. 

Section 4763. 

Plaintiff cannot recover on the strength of his possession, but 
must prove sneh unlawful entry as would prevent defendant from 
denying plaintiff's right of possession. Crabtree v. Street, 76 So., 
374. 

A remedy unknown to the common law the action lies only in the 
cases provided for. Mooty v. Doyle et al., 1 App., 577 ; 55 So., 436. 

Does not apply when defendant procured possession from one 
who had a right to sublet. Hamilton et al. v. House, 6 App., 86 ; 
50 So., 429. 

Section 4764. 

The lien does not attach to property belonging to counties or mu- 
nicipalities. Scruggs & Echols Co. v. City of Decatur, 155 Ala., 
616; 46 So., 989. 

Lien is superior to previous mortgage to the extent the work in- 
creases the value of the property only. Climax Lumber Co. et al. 
V. Bay City Maeh. Works, 163 Ala., 654 ; 50 So., 935. 

The law does not require that the building contract be in writing. 

Lavergne v. Eavens Bros. Con. Co., 166 Ala., 289 ; 52 So., 318. 

It is not necessary to set out or prove the value or extent of the 
ovmer's title. Id. 

When one permits or consents to improvements on his property, 
with knowledge of the fact that they are being made under con- 
tract, he is liable in person ; bat in the absence of such knowledge, 
should only be in rem. McGeever v. Harris & Co., 148 Ala., t03; 
41 So., 930. 
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Lien c&d be cnfomed on the boiLding and not <m the laad. Salter 
V. Goldberg, 150 Ala., 511 ; 43 So., 571. 

Where lien is soaght on separate lots it muBt be done by separate 
proceedings. Crawford v. Sterling, 155 Ala., 511; 46 So., 849. 

That property U not snbjeet to the lien ahonld be set up by spe- 
cial plea. Mann Lumber Go. v. Bailey Iron Works, 156 Ala., 598 ; 
47 So., 325. 

Bill that alleges the material was furnished for the building held 
subject to demnrrer. 167 Ala., 566 ; 52 So., 733. 

The statute does not give a lien when the material fomished does 
not attach as realty. Forbes t. Ala. Machinery & Supply Co., 176 
Ala., 423; 58 So., 398. 

This whole lien system is statutory and courts cannot extend it 
to facta not provided for. First Ave. C. & L. Co. v. McWilaon, 182 
Ala., 276; 62 So., 531. 

Section 4756. 

A purchaser of the real estate without notice is not affected by 
the lien. Martin v. Clark et al., 154 Ala., 425 ; 46 So., 232. 

For necessary allegation in bill, see Bobinson et al. v. Crotwell 
Bros. Lumber Co., 167 Ala., 566; 52 So., 733. 

There is no lien on building erected on land without owner's con- 
sent. First Ave. C. & L. Co. v. McWilaon, 182 Ala., 276 ; 62 So., 531. 

Effect of omitting the words "or other improvements" from the 
Act when it was brought into the Code, suggested but not decided. 
Jefferson Co. Savings Bank v. Barbon P. & E. Co., 191 Ala., 238 ; 68 
So., 43. 

Section 4766. 

An entry to remove a building not a trespass. Wildman v. Evana 
Bros. Con. Co., 175 Ala., 333 j 57 So., 831. 

One cannot erect a bnilding on land who has no interest in it 
and thereby cause a lien to be contracted. First Ave. C. & L. Co. 
V. Mc Wilson, 182 Ala., 276; 62 So., 531. 

Sectitm 4768. 

See citations to Section 4756. 

Sufficiency as to complaints as to allegations of statement filed. 
McGeever v. Harris & Son, 148 Ala., 503 ; 41 So., 930. 

Liens on different lots not joined. Crawford v. Sterling, 155 Ala., 
511; 46 So., 849. 

Section 4762. 

Amended, Acts 1915, page 134. 

Where the material is fumisbed at the request of the owners the 
lien is for the full amount, regardless of amount dne the constructor. 
Wahouma Drug Co. v. Kirkpatrick Sand & Cement Co., 167 Ala., 
318; 65 So., 825. 

Section 4764. 

Where the amount of the claim exceeds fifty dollars J. P. has no 
jnrisdiction. Tolbert v. Flakenberry, 147 Ala., 204; 40 So., 120. 

Section 4770. 

If personally liable judgment may be rendered both in personam 
and in rem. McOrover v. Harris & Son, 148 Ala., 503 ; 41 So., 930. 

On coming in of verdict, on plea in abatement questioning the 
existence of the lien, it is improper t.o dismiss the suit as plaintiff 
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may be entitled to & personal judgment. Pitard t. McDonald et aL, 6 
App., 236; 60 So., 555. 

Section 4792. 
Ab to when joint tenancy exiata, see JobnBon v. McPry, 13 App., 
619; 68 So., 718. 

For construction at length, see Lauderdale v. Flippo & Son, 75 
So., 323. 

Section 4793. 
See notes to Section 4792. 

Section 4806. 

Mortgage given in consideration of an extension of time on an out- 
standing debt, if taken without notice of this lien, will be superior 
to it. Snellgrove v. Evans, 145 Ala., 600 ; 40 So., 567. 

Bare recitals in the mortgage will not be sufficient, there must be 
affirmative proof that the mortgage was taken without notice. 
SneUgrove v. Evans, 165 Ala., 322; 51 So., 560. 

Section 4814. 
"Lumber and Timber" will be treated as synonymous terms when 
necessary to support the complaint after judgment. Slight v. Prix, 
165 Ala., 230; 51 So., 601. 

Section 4828. 

Amended, Acts 1915, page 265. 

Section 4880. 

For a history of legislation affecting this question, see Cox v. 
Board of Trostees of the University of Ala., 161 Ala., 639 ; 49 So., 
814. 

Section 4832. 

A bill to set aside a fraudulent conveyance is a snit to recover 
land and the statute of limitation of ten years runs against it. Van 
Engine v. DufQn et al., 158 Ala., 318; 48 So., 507. 

Section 4833. 

For history of law as to limitations against the estate, see Cox v. 
Board of Trustees of University of Ala,, 161 Ala., 639; 49 So., 814. 

Where one satisfies a decree which was a lien on land he has 
twenty years to file a bill for subrogation. Hughes v. Howell et al., 
152 Ala., 295; 44 So., 410. 

Section 4834. 

Statute of ten years runs against a constructive trust. Lady 
Ensley Coal I. & R. K. Co. et al. v. Gordon, 155 Ala., 528 ; 46 So., 983. 

One joint tenant cannot set up the statute against another. Sum- 
ner v. Hill et al.^ 157 Ala., 230; 47 So., 565. 

A bill to set aside a fraudulent conveyance is a suit to recover 
land. Van Inge v. DufBn et a!., 158 Ala., 318; 48 So., 507. 

Section 4836. 

A person who is in possession by mistake and who intended to 
make his possession adverse, must give notice. Leer(»x v. Malone 
et al., 157 Ala., 434; 47 So., 725. 
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"An account stated," defined. Jasper Trust Co. v. Lampkin. 
162 Ala., 388 ; 50 So., 337. 

A contract that leaves nothing for adjustment is not an open ac- 
count. Union Naval Store Co. v. Patterson, 179 Ala., 525; 60 So., 
807. 

Money advanced on on open account is not money loaned under 
the meaning of this section. Morelsnd v. Dickeson & Baker Lum- 
ber Co., 12 App., 576; 68 So., 526. 

Seotion 4833. 

An open account defined. Nance v. Countess, 78 So., 464. 

Money advanced on open account will not extend the limitation 
to dz years. Union Naval Store Co. v, Patterson. 179 Ala,, 525; 
60 So., 807, 

When it is discovered that defendant had not paid all the freight 
he was due according to the rate filed by the commission a suit for 
same was not barred in the three years. Northern Ala., B. B. Co. 
V. Wilson Merc. Co., 9 App., 269 ; 63 So., 34. 

Seotion 4840. 

In a case for damages for polluting stream no damage can be re- 
covered that OGCtured more than twelve months before the bringing 
of the suit. Tutwiler Coal & Coke Co. v. Nichols, 146 Ala., 364; 39 
So., 762. 

When an action for personal injury is barred, before the death 
of the party injured, the personal representative cannot Tnnint^^m 
an action tiiough the injury caused the death. Williams y. Ala. 
Great Sou. By. Co., 158 Ala., 396; 48 So., 485. 

Where there is no constable and the J. P. is a deputy sheriff and 
he issues summons and complaint and holds it, this will not stop the 
statute. Sou. B. B. Co. v. Dickson, 163 Ala., 114; 50 So., 109. 

The test of an amendment to a complaint that will not be a de- 
parture BO as to allow the statute to run against it to the date of its 
filing is stated fully in Gaines v. Birmingham B. L. £ P. Co., 164 
Ala., 6; 51 So., 238. 

An action in this state for an injury in another state is governed 
by the lex fori as to the time the suit may be brought. Larue v. 
0. G. K. C. Co., 177 Ala., 441 ; 59 So., 155. 

An amendment to a complaint for libel setting up the republica- 
tion or copying in other papers, filed more than twelve months after 
their publication, is barred. Age-Herald Pub. Co. v. Waterman, 
188 Ala., 272; 66 So., 16. 

Section 4841. 
A part of a contract made in another state and binding there 
which fixes the time on which suit may be brought will not be en- 
forced in this state. Galliger v. State Mutual Life Ins. Co., 152 
Ala., 543; 43 So., 833. 

Section 4844. 
This section is limited to the chapter in which it occurs. Wills 
V. Bice et aL, 157 Ala., 252 ; 48 So., 397. 

Section 4846. 

Applies to actions at law but not to suits in chancery. Wood 
Dickerson Supply Co. v. Cocciola et al., 153 Ala., 555 ; 45 So., IS^ 
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8ectioH4846. 

Operation only in tavor of the person t© whom the cause of aeticm 
flnt accraed. Bichardson et al v. Mertino, 175 Ala., 309 ; 57 So., 720. 

The aetioD of a next friend bringing a mit and having it dis- 
misBed does not affect an infant. McLouglilie t. Beyr, 181 Ala., 
427; 61 So., 62. 

8eeti<m4860. 

The statement of the account of principal and interest due on 
several notes will not be an account stated, so as to authorize suit 
after the notes are burned. Jasper Trust Co, v. Lampkin, 162 Ala., 
388; 50 So., 337. 

^r begins to run at date of last payment. ThompaoB v. Collier, 
170 Ala., 469; 54 So., 164. 

Part payment before bar will continue lien. Cook et al. v. Ad- 
kina, 173 Ala., 363; 65 So., 224. 

For proper replication setting up statute, see 184 Ala., 293; 63 
So., 963. 

Section 4862. 

Plaintiff has the burden of proving tiie discovery of fraud within 
one year. Maxwell v. Lauderdail et al., 77 So., 22. 

Mere ignorance of right not sufficient. Van Ingin v. DufSn et al., 
158 Ala., 318; 48 So., 507. 

The fact that plaintiff had an opportunity to discover the fraud 
is not conclusive that he did discover it. Kelley L. M. & M. W. Co. 
V. Lacy & Co., 12 App., 464 ; 67 So., 754. 

Mere silence or pasaiveness does not constitute fraud. Veitch «t 
al. V. Woodward Iron Co., 76 So., 124. 

Suit may be brought within one year after the discovery of fraud 
te vacate decree obtained by fraud. Gill v. Moore et al., 76 Se., 453. 



Lis pendens begins on the filing of the bill with the regiater. 
Thompson v. Johnson, 78 So., 91. 

Where a J. P. is also a deputy sheriff and no cuistable in the beat, 
and he issues a summons and holds it aa deputy sheriff, this wUl not 
atop the statute. Sou. B. B. Co. v. Dickeais, 163 Ala., 114 ; 50 So., 109. 

The suing out and service of a summons is the oommenceffleut at 
an action. Ex parte, Hill, 165 Ala., 365 ; 51 So., 786. 

Filing complaint or bill is conunencement of suit, and will entitle 
attorney to lien regardless of service of process. Denson v. Ala. 
Fuel & Iron Co., 73 So., 525. 

S«otlon48K«. 
A party insisting on an exception must prove it. Laura Cren- 
shaw Con. Co., 177 Ala., 441 ; 59 So., 155. 



Writ is not extended to any case not allowed at common law. 
Max J. Winkler Brokerage Co. v. Courson, 160 Ala., 374; 49 So., 341. 

8«flti(m44M. 

Security for cost, by whom approved. Mayfield v. Court of Co. 
Com. of Tuscaloosa Co., 148 Ala., 548; 41 So., 932. 

From final judgment appeal must be takcdi in thirty daya. Cen- 
tral Trust Co. V. Green, Judge, 151 Ala., 573 ; 44 So., 540. 
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Seotioii487S. 



See note to Section 4864. 



Marriage not void but voidable. How avoided. Owen v. Coffey, 
18 So., 885. 

A common law marriage of a minor over tlie age of 17 is void. 
White V. Hill, 176 Ala., 480; 58 So., 444. 

Marriage of partiea under age valid unless disaffirmed in a legal 
way. Gamer v. State, 9 App., 60 ; 64 So., 183. 

Section 4884. 

A mortgage on a crop to be grown must be on land in which the 
mortgagor had an interest at the time the mortgage was made. 
Farmers Union Warehouse Co. v. Mcintosh, 1 App., 407 ; 56 So., 102. 

Section 489e. 

A power of sale in a mortgage is a power coupled with an inter- 
est and cannot be revoked. Prisnell v. Burgess, 181 Ala., 263; 61 
So., 804. 

Section 4897. 

Amended, Acts 1915, page 353. 

Is final and cannot be extended by implication. Ayers v. But'"-^ 
et al., 156 Ala., 608; 47 So., 138. 

Sufficiency of notice. Notice to (me of the partners is sufficient 
notice to the firm. Royal Lumber Co. v. Elberry, 185 Ala., 462 ; 64 
So., 71. 

If payment made to third party authorized to receive it, plain- 
tiff cannot recover. Id. 

Section 4898. 

Mailing satisfaction to mortgagor and authority to Probate Judge 
to satisfy mortgage, not sufBcient. J. I. Case Threshing Machine 
Co. V. McQuire, 77 So., 729. 

Wife of deceased husband who had the property set apart to her 
as her homestead cannot maintain suit for this penalty. Wilkerson 
V. Sorsby, 77 So., 708. 

Sufficiency of notice to partners, payment to third party entitled 
to receive, penalty. Royal Lumber Co. v. Blsbeny, 185 Ala., 463; 
64 So., 71. 

This section and Section 4897 gives separate remedies. Young v. 
Campbell, 2 App., 493; 56 So., 605. 

From and requisite of notice. Pickett v. Frost, 7 App., 443 ; 61 
So., 76. 

If mortgagor has transferred the mortgage he has no power to 
mark it satisfied and is not subject to the penalty. Royal Lumber 
Co. v. EUberry, 9 App., 478 ; 63 So., 785. 

Action for this penalty. Drennen Motor Co. v. Evans, 192 Ala,, 
150; 68 So., 303. 

A notice delivered to an authorized agent of a corporation by 
hand or by mail is sufficient, and it is immaterial that the agent 
never opened the envelope. Farmers & Merchants Bank v. Holland, 
76 So., 287. 
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Payment of mortgage debt divests title. McDoogal v. Alston et 
al., 190 Ala., 78; 66 So., 683. 

Does not apply where mortgage was given to indemnify a surety 
on an appearanee bond, and the defendant metts the condition by 
appearing. Ramsey v. Sibert, 192 Ala., 176 ; 68 So., 349. 

A transfer of a chattel mortgage with the notes cannot maintain 
trover in Ms own name before debt dne. Lowery v. Haley, 12 App., 
448; 68 So., 539. 

Administrator who sella lands to pay debts on which a mortgage 
exists, should, to get credit for same, take a transfer of the mort- 
gage instead of paying it off. Denman v. Payne, 152 Ala., 342 ; 44 
So., 636. 

Pa3rment of the mortgage debt may be shown in detinne under the 
general issue. Pickard & Lay v. Brunlett, 165 Ala., 327 ; 51 So., 557. 

Sttction 4900. 

Sntry must be made where mortgage is recorded, regardless of 
where lien holder may be. Irregular notice held st^cient. J. A. 
Fay & Egan Co. v. S. N. Works, 75 So., 642. 

Section 4901. 

Repealed, Aots 1915, page 678, Section 58. 

Beotion 4902. 
Repealed, Acts 1915, page 678, Section 58. 

Seotion4903. 

Repealed, Acta 1915, page 678, Section 58. 

Section 4904. 
Repealed, Acts 1915, page 678, Section 58. 

Section 490S. 

Repealed, Acts 1915, page 678, Section 58. 

Section 4806. 
Amended, Acta 1915, page 311. 
Repealed, Acts 1915, page 678, Section 58. 

Section 4907. 

Repealed, Acta 1915, page 678, Section 58. 

Section tf08. 

Repealed, Acta 1915, page 678, Section 58. 

Section 4909. 

Repealed, Acta 1915, page 678, Section 68. 

Section WIO 
Repealed, Acts 1915, page 678, Section 58. 

Section 4911. 
Repealed, Acts 1915, page 678, Section 58. 
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Section 4912. 
Bepealed, Acts 1915, page 678, Section 58. 

Section 4913. 
Bepealed, Acts 1915, page 678, Section 58. 

SeotioD tfl4. 

Bepealed, Aota 1915, page 678, Section 58. 

Section 4915. 
Bepealed, Acts 1915, page 678, Section 58. 

Section 4816. 

Bepealed, Acts 1915, page 676, Section 58. 

Section 4917. 
Repealed, Acts 1915, page 678, Section 58. 

Section 4918. 

Bepealed, Acts 1915, page 678, Section 58. 

Section 4010. 

Bepealed, Acta 1915, page 678, Section 58. 

Section 4930. 

Bepealed, Acts 1915, page 678, Section 58. 

Section 49S1. 

Bepealed, Acta 1915, page 678, Section 58. 

Section 4922. 

Bepealed, Acts 1915, page 678, Section 58. 

Section 4933. 
Repealed, Acts 1915, page 678, Section 58. 

Section 4924. 
Bepe&led, Acta 1915, page 678, Section 58. 

Section 4925. 

Bepealed, Acts 1916, page 678, Section 58. 

Section 4920. 
Bepealed, Acta 1915, page 678, Section 58. 

Section 4927. 

Bepealed, Acta 1915, page 678, Section 58. 

Section 4950. 

Amended, Acts 1915, page 642. 
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Seotion49fi8. 

Provision in note retaining title and steps to take in caae of de- 
fault will not prevent a note from being negotiated. Ex parte, 
Bledsoe, 180 Ala., 586; 61 So., 813. 

New negotiable instrument, law does not change tbe rules of 
pleading or practice. Qerman-Ameriean National Bank v. Lewis, 9 
App., 352; 63 So., 741. 

One of the payees cannot become a holder in due course as 
against the other maker or sarety. Goldberg & Lewis v. Stone, 10 
App., 485; 65 So., 454. 

The above case was reversed by the Supreme Court in ex parte, 
Goldberg & Lewis, 191 Ala., 356; 67 So., 639. 

Possession of an undivided certificate of deposit is only prima 
facie evidence of ownership. Hicks v. Meadows et al., 193 Ala., 
246; 69 So., 432. 

The essentials of a negotiable paper set out. Weinstein v. Citizens 
Bank, 13 App., 552; 69 So., 972. 

When a complaint does not set up negotiability, a replication is 
bad setting up innocent purchaser. Whitley v. Muscogee Bank, 72 
So., 1018. 

Section 4962. 

Betaining title to thing sold does not render non-negotiable. Ex 
parte, Bledsoe, 180 Ala., 586; 61 So., 813. 

Section 4966. 

For instruction in pleading as to nebgotiability, see Weinstein v. 
Citizens Bank, 13 App., 552 ; 69 So., 972. 

An endorsement in blank makes a note payable to bearer. Davis 
V. First Nat. Bank of Blackley, 192 Ala., 8 ; 68 So., 261. 

See notes to Section 5958. 

Seetion4973. 

Relates to delivery or holder who knew of the condition, and mot 
to a delivery to an agent or an intermediator. Ex parte, Goldberg 
& Lewis, 191 Ala., 356; 67 So., 839. 

For sufficient plea setting up delivery in escrow, see Bank of 
Cartersvilie v. Gunter, 4 App., 539 ; 58 So., 757. 

Between the maker and the payer the parties occupy the same po- 
sition to each other as to a negotiable note as to a non-negotiable. 
Stone V. Goldberg & Lewis, 6 App., 249 ; 60 So., 744. 

History of legislation comparing sections with English Act, Gold- 
berg & Lewis V. Stone, 10 App., 485 ; 65 So., 454. 

Conditional delivery, effect of. Bank of Tallahaasee v. Jordan, 
75 So., 930. 

Section 4B74. 

Date not essential to note or bill. Parker v. Tucker et al., 11 App., 
466; 66 So., 922. 

Section 4977. 

An individual liability that may be removed by proof held to ex- 
ist where the following signature was made to a note, "Bird Shoe 
Co. Fred C. Bird, Prest." Briel v. Exchange National Bank, 172 
Ala., 475 ; 55 So., 808. 
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Section 4984. 

Fraud in the making of a negotiable note will not defeat collec- 
tion at suit of holder in due case. Tatum y. Commercial Bank & 
Trust Co., 185 Ala., 249; 64 So., 561. 

An accommodation maker is liable to holder, notwithstanding 
holder knew he was an accommodation part;. Id. 

Section 4985. 

For sufficiency of complaint on transferred instrument, see "Wil- 
son V. Weaver, 77 So., 238. 

It takes endorsement and delivery to transfer. Jones et al. v. 
Bell, 77 So., 998. 

Payer cannot be holder in due cause. Stone y. Goldberg & Lewis, 
6 App., 249; 60 So., 744. 

Pleader must state method of transfer. Kelley v. Kelley et al., 9 
App., 306 ; 63 So., 740 ; German National Bank v. Lewis, 9 App., 
352; 63 So., 741. 

If payable to bearer note is transferred by delivery, if to order by 
endorsement. Ex parte, Goldberg & Lewis, 191 Ala., 356; 67 So., 
839. 

Transfer of note made payable to bearer by delivery carries legal 
title and entitles holder to sue. Davis v. First National Bank of 
Blakely, 192 Ala., 8 ; 68 So., 261. 



Complaint must allege endorsement. Jeflferson Co. Savings Bank 
V. Interstate Savings Bank, 5 App., 363 ; 59 So., 349. 

Section 4987. 

See notes to Section 4973. 



Endorsement in blank. Bank of Tallahassee v. Jordon, 75 So., 
930. 

Section 4991. 
See notes to Section 4988. 

Section 4993. 
See notes to Section 4988. 

Section SOOT. 

It takes endorsement and delivery to transfer. Jones et al. y. 
BeU, 77 So., 998. 

The law presumes that the holder took the note before due in good 
faith. 185 Ala., 221 ; 64 So., 83. 

A holder in due coarse defined. Ex parte, Goldberg & Lewis, 191 
Ala., 356; 64 So., 356. 

A holder who has taken paper as collateral to secure a pre-exist- 
ing debt is a bona fide holder. Volzer et al. v. Manson, 76 So., 116. 

Section 5011. 
A person in possession of facts which if pursued would lead to 
knowledge, is chargeable with knowledge. Elmore Co. Bank v. 
Avant, 189 Ala., 418; 66 So., 509. 
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Seotion 6013. 

See notes to Section 5007. 

A holder of a negotiable inetmment not in due course holds sub- 
ject to defense. £z parte, Qoldberg & Lewis, 191 Ala., 356 : 67 So., 
839. 

Section 6068. 

Where holder sues maker and endorser in separate suits, and col- 
lects in one suit before judgment in the other, costs, and not at- 
torney's fees, to the time of collection is all that can be recovered. 
Schillinger v. Leary, 77 So., 846. 

Section 6104. 

When maker of note sets up a defense holder in due coarse should 
plead that he is a purchaser without notice. Tatum t. Commercial 
Bank & Trust Co., 185 Ala., 2i9i 64 So., 561. 

Bules of pleading not changed by this law. German-American 
National Bank t. Lewis, 9 App., 352 ; 63 So., 741. 

Section 6131. 

Necessary description in complaint. German-American Nat. Bank 
V. Lewis, 9 App., 352; 63 So., 741. 

SmUoh 6168. 

As applied to an endorsement of blank certificate of deposit, 
fficks V. Meadows, 193 Ala., 246 ; 69 So., 432. 

Endorsement will authorize suit on insurance policy. 0. Ober & 
Son Co. T. Phillips B. Mfg. Co., 145 Ala., 625; 40 So., 278. 

Method of transferring should be alleged. Kelley v. Kelley, 9 
App., 306; 63 So., 740. 

Suit against a railroad company on bill of lading should be in 
name of consignor for the benefit of the owner. Sou. By. Co. v, 
Brewster, 9 Ala., 597 ; 63 So., 790. 

Section 6169. 

Constitutionality questioned and not decided. Sou. Ry. Co. v. 
StonewaU Ins. Co., 163 Ala., 161; 50 So., 940. 

Pleading the general issue will not raise the validity of the assign- 
ment nor the constitutionality of this section. Sou. B. B. Co. v. 
Stonewall Ins. Co., 171 Ala., 327; 58 So., 313. 

Section 6161. 

Assignee of chose takes its subject to all existing equities. Citi- 
zens Bank of Dyersburg v. J. C. Haas & Co., 157 Ala., 607 ; 46 So., 
1036. 

Section 6184. 

Pour weeks equal to thirty days' notice. Eoberts v. State, 156 
Ala., 127; 47 So., 163. 

This section intended to remove doubt. Lower v. State, 3 App., 
122; 57 So., 50. 

Section 6193. 

Planing mill and coal yard and bin in residence, section held to 
constitute a nuisance. Eyser v. Hertzler, 188 Ala., 658; 65 So., 967. 
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If unreasonable noise, dirt and dust from planing mill causes loss 
of rents of property, action will lie. Harris v. Kandolph Lumber 
Co., 175 Ala., 148; 57 So., 453. 

To what extent polluting of air will be a nuisance. Romans t. 
Birmingham L. & P. Co., 1S2 Ala., 335 ; 62 So., 677. 

Section 6196. 
A court of equity may abate a disorderly house as a nuisance. 
State V. Ellis, 78 So., 71. 



For effect of recognizing child by parents, see McBride t. SoUi- 
ran, 155 Ala., 166; 45 So., 902. 



Amended, Acts 1911, page 114. 

A court of equity may dispose of the custody of an adopted child 
looking only to the interest of the child. McLure t. Witlisma et al,, 
77 So., 953. 

Proceedings under this section does not bind a court of equity in 
proceedings to determine custody. Mnrphree t. Hanson, 72 So., 
437. 

Section B203. 

Suit must be filed in the county where the land lies. Clark et al. 
T. Smith et al., 191 Ala., 166 ; 67 So., 1000. 

Cotenancy must exist. Where one person owns the timber and 
another owns the land, this proceeding will not lie. Shepherd v. 
Mt. Vernon Lumber Co., 192 Ala., 322 ; 68 So., 880. 

Practice where defendant denies joint tenancy and claims all. 
Layton v. Campbell, 155 Ala., 220; 48 So.. 775. 

Where contestant in land sold his interest in the timber, and the 
other tenants did not, the purchaser of the timber could maintain 
this proceeding both as to the land and as to the timber. Harrall v. 
Mason et al., 170 Ala., 282; 54 So., 105. 

Construed with Sections 5214-5215-5221 and 5231, holding that a 
holder under foreclosure of a mortgage on a portion of a track that 
has been partitioned, cannot have partition. Betts et al. t. Ward, 
72 So., 110. 

See notes to Section 5203. 

Seotionl^4. 

See notes to Section 5202. 

Seotion 0215. 

See notes to Section 5202. 

Sectton 5219. 

It is improper to claim fees in bill. Smith & Witcher, Hicks et al., 
ISOAla., 102;60So., 391. 

Does not provide for fees for adverse litigation. Bidwell v. John- 
son, 191 Ala., 195 ; 67 So., 985. 

Section 5220. 

Bare assertion of adverse claim will not defeat Probate jurisdic- 
tion. Layton v. Campbell, 155 Ala., 220; 48 So., 775. 
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Court m&y on investigatioQ determine that claim is not filed in 
good faith, and maintain jurisdiction. Langly et al. v. Langly, 72 
So., 91. 

Section 6221. 

See notes to Section 5202. 

Section 5222. 

Motion to strike is not the proper way to get rid of plea not veri- 
fied. Ashurst V. Amold-Henegar-Doyle Co., 78 So., 386. 

Infant may sue by next friend for sale for diTieion. Trucks v. 
Sessions et al., 189 Ala., 149 ; 66 So., 79. 

Section 6226. 
There need not be decree procoafesso before taking evidence. 
Cross V. Watson, 72 So., 394. 



Probate Court has power to set aside, in proper case, snch order 
will not support an appeal. Certiorari with bill of exceptions the 
remedy. Reed et al. v. Hughes, 192 Ala., 162 ; 68 So., 334. 



Count of breach of warranty may be joined with count for money 
had and received. Abraham Bros. v. Means, 78 So., 459. 

SMtion B231. 

Amended, Acts 1909, page 124. 

Amendment makes provision that permits an infant to sue for 
division or sale for partition. Trucks v. Sessions et al., 189 Ala., 
149; 66 So., 79. 

In bill for partition clouds on title may be removed. Brown v. 
Pergin, 174 Ala., 438; 57 So., 20. 

The liberal use of the powers of the court of equity intended. 
O'Neal et al. v. Cooper et al., 191 Ala., 182; 67 So., 689. 

See notes to Section 5202. 

Section 6232. 
See notes to Section 5231. 

Section 6233. 
See notes to Section 5231. 



Unsigned complaint amended by signing. Fiquette v. Sanders, 
8 App., 501; 62 So., 325. 

Section 6300. 

When the party sued who resides in the county is eliminated, a 
defendant who resides outside of the county may raise the question 
of venue. Eagle Iron Co. v. Baugh, 174 Ala., 613 ; 41 So., 663. 

Necessity of and form of endorsement on branch summons and 
complaint. Drennen & Co. v. Jasper Investment Co., 153 Ala., 322; 
45 So., 157. 
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Beotian fiSOl. 

SommoDS and complaint miut be left with defendant, leaving it 
at his home not BufQcient. Burt v. Fraser et al., 157 Ala., 574 ; 47 
So., 573; Mowow t. NorveU S. & H. Co., 165 Ala., 331; 51 So., 766. 

Language of sheriff's return. McGowin v. Dickson, 182 Ala., 161 ; 
62 So., 685. 

8«eti(m630S. 

Amended, Acta 1915, page 607. 

Proof required of official capacity of officer of corporation on 
whom served. Roman v. Morgan, 162 Ala., 133 ; 50 So., 273. 

What judgment must be recited when default taken against a cor- 
poration. Order of Calantha t. Armstrong, 7 App., 378; 62 So., 269; 
American Bonding Co. v. N. Y. & American Whiting Co., 11 App., 
578; 66 So., 847. 

Betum held sufficient to support judgment by default. Florida 
Nursery Trading Co. v. Wilson, 75 So., 875. 

Seotioii 6304. 

Amended, Acts 1909, page 232. 

SMtkmeSSl. 

How relation of passenger and carrier may be alleged. Birming- 
bwi B. L. & P. Co. V. Adams, 146 Ala., 267 ; 40 So., 385. 

How negligence of master shown in personal injury case. Bepub- 
Uc Iron & Steel Co., 168 Ala., 612; 53 So., 76. 

Sufficient ciomplaict defined in nuisatice case. Adler t. Pniitt, 169 
Ala., 213; 58 Se.. 815. 

Pleading must be clear enough to be understood by court, juiy 
and adversaiT. Wheeler & Co. t. Camp, 169 Ala., 275 ; 52 So., 929. 

Things which must and most not be stated. Lawrence v. Seay, 
179Ala., 386;60So., 937. 

Purpose of statute stated. Birmingham B- h. & P. Co. v. Ely, 183 
Ala., 382; 62 So., 816. 

Statement uf claim under Section 6050 governed by this section 
as to pleading. H. C. Schrader Co. v. A. C. Bailey Gro. Co., 74 So., 
749. 

A complaint on breach of warranty held sufficient. Abraham 
Brothers v. Means, 75 So., 187. 

a«otion63a2. 

If court strikes pleas raising questions available under the general 
issue, that do not fall under this statute, it is a harmless error. B^i- 
otitt V. Brooka, 146 Ala., 490; 41 So., 149. 

Terms in statute defined, rules for governing court's action. 
Wefel V. StilluLan, 151 Ala., 249 ; 44 So., 230 ; Mobile Electric Co. v. 
Sangers, 169 Ala., 341 ; 53 So., 176; So. By. Co. v. Hobbs, 151 Ala., 
335;43So., 844. 

A rejoinder properly atrieken. Dalton v. Bum & AlliswL, 152 
Ala., 577; 44 So., 625. 

A plea containing no element of valid defense properly stricken. 
Pmett V. Williams, 156 Ala., 346 ; 47 So., 818. 

Motion to strike can never take the place of demurrer. Man Lum- 
ber Co. V. Bailey Iron Works, 156 Ala., 598 ; 47 So., 325. 

If pleas insufficient and cannot be made good by amendment it is 
immaterial whether it is eliminated by motion or demurrer. C. of 
Ga. B. B. Co. V. Sims, 169 Ala., 295; 53 So., 826. 
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Pleading must neither state the evidence, no coneluBions but must 
state only facts. Birmingham B. L. & P. Co. t. Ely, 183 Ala., 383; 
62 So., 816. 

For plea which was held to be subject to demurrer, but not to 
motion to strike, see S. S. S. & I. Co. t. Webb, 184 Ala., 452 : 63 So., 
518. 

Motion to strike should be in writing, but oral motion permissible. 
W. L. Wheeler & Son v. Buf ord, 185 Ala., 333 ; 64 So., 366. 

Exhibits to plea may be struck. Id. 

Motion to strike should be confined to ground stated in the statute. 
Tom Valley Bank v. Avery & Son, 9 App., 363; 63 So., 318; A. C. L. 
B. B. C. V. HerviUe, 10 App., 587; 65 So., 711. 

Section 5324. 

SufBcient complaint discussed. Penry v. Dozier, 161 Ala., 292; 
50 So., 909. 

Section 6325. 

No writ of enquiry required. McGowin v. Dickson, 182 Ala., 161 ; 
62 So., 685. 

Section 6326. 

Amended, Acts 1915, page 597. 

Only a list of the items is required, the statute does not require 
dates of items. Pollack v. Gunter & Qunter, 162 Ala., 317 ; 50 So., 
115. 

A defendant may demand a list as a matter of right. Discretion 
of court as at common law does not now exist. Steams v. Edmonds, 
189Ala., 487;66So., 714. 

Section 6328. 

Two drafts may be sued on in one coimt. Woodall & Son v. Peo- 
ples National Bank of Leesburg, Va., 153 Ala., 576 ; 45 So., 190. 

An action on a policy and an award may be joined in the same 
complaint, 186 Ala., 443 ; 65 So., 78. 

One cannot consistently pursue the remedy of breach of warranty 
and recession. Abraham Bros. v. Means, 75 So., 187. 

Section 6329. 

When trover and trespass is joined they must relate to the same 
subject matter. Gulf Yellow Pine Co. v. Urquhart, 151 Ala., 452; 
44 So., 555. 

Trespass and case may be joined when relates to same snbject mat- 
ter. L. & N. B. B. Co. V. Higginbotham et al., 153 Ala., 334 ; 44 So., 
872. 

Slander, assault and battery may not be joined. Vest v. Speak- 
man, 153 Ala., 393; 44 So., 1017. 

A complaint in detinue may be amended by adding a count in 
trover. Wilson v. Bateliff, 73 So., 84. 

Applies to amendment filed since Code to complaint before Code. 
Western B. of Ala. v. Hart et al., 160 Ala., 599 ; 49 So., 371. 

An amendment may be allowed in trover when complainant is in 
assumpsit or case. C. of G. B. B. Co. v. Malone, 165 Ala., 433 ; 57 
So., 730. 

Example of trover and case growing out of same transaction. 
171 Ala., 65; 54 So., 537. 
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Counts in asanmpsit for recovery of deposit joined with count 
for wrongful failore to pay check. Hooper v. Herring, 9 App,, 293; 
63 So., 785. 

Counts ez delicto for fraud and deceit, and ex contractu may be 
joined. McCoy v. Prince, 11 App., 388; 66 So., 950. 

A complaint in trover may be amended by adding the common 
counts and a count for breach of bond, if all relate to the same 
transaction. Campbell v. Pox Typewriter Co., 190 Ala., 36 ; 66 So., 
655. 

Complaint in trover and detinue may be amended by adding count 
for injury to freeholder by the removal of a house. Sneal v. Pat- 
terson, 190 Ala., 43 ; 66 So., 664. 

Section B330. 
Form 35 to Section 5383 is an appropriate plea to a count claim- 
ing damages for the wrongful refusing to pay a check. Hooper v. 
Herring, 9 App., 292 ; 63 So., 785. 

Seetioii 6331. 

To avoid a contract by infant requires a special plea. Sanders 
V. WilUama, 163 Ala., 451; 60 80., 893. 

The forms for the general issue should be followed, but they are 
not exclusive. Parker v. Wilson, 179 Ala., 361 ; 60 So., 150. 

Scope of general issue in detinue. Pagett v. Gulfport Fertilizer 
Co., 11 App., 366; 66 So., 866. 

That alleged slander was privileged must be raised under special 
law. Donaldson v. Robertson, 73 So., 223. 

Section S332. 

Execution of written contract must be denied by sworn plea. 
126 Ala., 274; 51 So., 969. 

Plea to complaint by trustees in bankruptcy that writ of error 
had vacated adjudication of bankruptcy should be sworn to. Moore 
Bros, et al. v. Cowan, 173 Ala., 536; 55 So., 903. 

Nou est factum must be sworn to. W. T. Bawleigh Medical Co. 
V. Wilson, 7 App., 242; 60 So., 1001. 

Refusal of insured to submit to examination under oath is mat- 
ter of abatement, not bar. Achen & Munich F. I. Co. v. Arabian, 10 
App., 395 ; 64 So., 635. 

A plea in abatement is subject to demurrer or motion to strike if 
not properly verified. Ala. Q. Sou. B. R. Co. v. Loveman Compress 
Co., 72 So., 311. 

Section D338. 

If special replication only, plead, facts set np in pleas confessed. 
Hertz V. Montgomery Journal Pub. Co., 9 App., 178 ; 62 So., 564. 

Proper way to claim protection as bona fide purchaser of nego- 
tiable papers is by replication and not in complaint. German Na- 
tional Bank v. Lewis, 9 App., 352; 63 So., 741. 

If special replication does not set up matter in avoidance it is 
bad. L. & N. R. R. Co. v. Dawson, 11 App., 621 ; 66 So., 905. 

A plea will not be treated as confessed where there is no rejoinder 
and where matter in avoidance is set up. Jackson Lumber Co. v. 
Tramwell, 74 So., 469. 
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Secties6840. 

General and Bpecial demarrers distinguished. Wallace t. Mark- 
Markstein, 147 Ala., 262 ; 40 So., 201. 

Grounds of demurrer held sufficient. L. & N. S,. R. Co. t. Johnson, 
162 Ala., 665; 50 So., 300; Sehuler t. Fisher, 52 So., 390; 167 Ala., 
184; MoGee v. W. U. T. Co., 169 Ala., 109; 53 So., 805; C. L. & T. 
Co. V. MeGee, 180 Ala., 606; 61 So., 821. 

Demurrer that does not specify defect is properly overruled, W. 
L. Weller & Son v. Boaford, 185 Ala., 333; 64 So., 366; Dislands v. 
Schules et al., 187 Ala., 25; 65 So., 393; Birmingham W. L. &, P. 
Co. V. Hatton, 187 Ala., 573. 

For case where statute was applied, see Guilder v. U, S. Cast Iron 
Pipe & F. Co., 72 So., 498; Basket Lumber Co. v. Gravlee et al., 73 
So., 291; W. U. T. Co. T. Howeolong, 73 So., 554; U. S. Health & 
Accident Co. v. Guin, 73 So., 117 ; East Pratt Coal Co. v. Jones, 75 
So., 722; Devon Mfg. Co. v. Sou. Express Co., 76 So., 39. 

Section 6342. 

When plaintiff fails to make out a prima facie case, the court may 
«xelnde the evidence on motion. Merrill v. Smith, 158 Ala., 186; ^ 
So., 495. 

Practice stated, effect of demurrer to the evidence, motion to ex- 
clude su^ested as better practice. Scales v. Central I. & C. Co., 
173AJa., 639;55So., 821. 

Swtion 5346. 

Amended, Acte 1915, page 825. 

To support judgment by default service must have been had for 
the required time. Lawrence v. Stone, 160 Ala., 382; 49 So., 376. 

Section S347. 
Repealed, AeU 1915, page 825. 

Section S3G1L 

Proper practice designated. Gleghom v. State, 8 App., 272 ; 62 



When court should dismiss and when order a nonsuit. Koy v. L. 
* N. B. E. Co., 9 App., 377; 63 So., 772. 

Seotion S35S. 

Applies to suit for penalty. O'Biley v. Masterson et al., 3 App., 
666; 57 So., 1013. 

Judgment for less than jurisdiction should be set aside, when. 
Manning v. Giles, 73 So., 428. 

Applies to contract but not to tort. Woodward Iron Co, v. Kel- 
ler, 74 So., 933. 

Section 6366. 

Applies to case where damages are liquidated, McCowen v. Dick- 
Boa, 182 Ala., 161; 62 So., 685. 

Applies in case where jury has been demanded. Brander v. Leeds 
State Bank, 186 Ala., 519; 65 So., 341. 
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Section 6350. 

Finding of fact is subject to review without exception. Uc- 
Donough V. Oommercial State Bank, 73 So., 754. 

Claimant must file demand for jury with claim though not made a 
party till the next time. Ex parte, Elba Bank & Trust Co., 75 So., 
294. 

Section 6360. 

Court in reviewing special finding, determines whether facts found 
will support judgment. Gamer v. Mayfield W. MiUs, 153 Ala., 602 j 
44 So., 1026; McGonley v. White, 154 Ala., 295; 45 So., 155. 

The special findings need not be entered with the judgment. Pa- 
pot V. Howard, 154 Ala., 306 ; 45 So., 581. 

Section 6361. 

Unless there is a special finding of facts, the Appellate Court will 
not review the facts. Crew v. Hood, 146 Ala., 463; 40 So., 337; 
First Bank of Elba v. Mayfield W. Mills, 146 Ala., 610; 40 So., 954; 
Alosi V. Birmingham W. W. Co., 1 App., 630 ; 55 So., 1029. 

When finding of facts requested, it must be had to support the 
judgment. 9 App., 615; 64 So., 173; Sou. Express Co. v. State, 10 
App., 655; 65 So., 844. 

Applies to trial by Probate Court, of probate of will. Allen v> 
Scruggs, 190 Ala., 654; 67 So., 301. 

Section 6362. 

"Norman had a right to assault Howard H. under the facts de~ 
veloped in this case," was clearly a charge on the effect of the evi- 
dence. Jacobs v. State, 146 Ala., 103; 42 So., 70. 

A written request that the Court charge fully on self-defense in 
oral charge is not sufficient to review the Court's failure to so charge. 
Williams v. State, 147 Ala., 10; 41 So., 992. 

Court does not violate the rule by stating that there is no evidence 
applicable to manslaughter in the first degree in the case. Thomas 
V. State, 150 Ala., 31; 43 So., 371. 

The following oral statements in the charge violates the rule. 
"The state has proven everything beyond a reasonable doubt ex- 
cept the intent. Campbell v. State, 150 Ala., 70 ; 43 So., 743. 

The following part of oral charge violated the rule: "If the jury 
believe the evidence they must acquit the defendant on the second 
count of the complaint ; but if the jury further believe the evidence 
in the case, the Court charges as a matter of law that the defendant 
going to the home of Tilton abroas the property of the Tenn. Coal 
Co., even if there was no other way, to get to Tilton 's home except 
by going upon the property of the Tenn. Co., this would not be a 
legal cause or good excuse, and you must convict the defendant tm- 
der such a count of the complaint." Morris v. State, 151 Ala., 115; 
44 So., 150. 

When general charge is to be given in writing it is not error to 
repeat the charge orally. Gambell v. Cargo, 151 Ala., 421 ; 43 So., 
466. 

Failure to instruct on particular phase of criminal case not re- 
versible error. McPberson v. State, 73 So., 387. 

The general affirmative charge given orally at the request of the 
state is error. Brown v. State, 74 So., 394, 

If evidence is in dispute or affords confiicting inferences, it is er- 
ror to charge on its effect. Cole v. State, 75 So., 261. 
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Though no confliet in the evidence' in a murder case, Court not 
permitted to charge orally on its effect. Winiord v. StAte,-'7& So., 
819. 

When in the oral charge the judge charges' the jury that' if they 
believe the evidence they must find for the plaintiff as to claim for 
attorney's fees, he violated the rule. Fidelity & Deposit Co. of 
Maryland v. A. M. Con. Co., 162 Ala., 323; 50 So., 186. 

"I charge you as a matter of law that the corpus delicti had been 
proven in thisaaae if you believe the evidence," was an erroneous 
:»al charge. Clemmons v. State, 167 Ala., 20 ; 82 So., 467. 

If court erroneduBly instmcts as 1o the effect of the evidenoe, the 
error fe cured by -'giving' the same matters in charge by request in 
writing. W. T. Adams Machine Oo. v. Sooth State Lnmbbr Co., 2 
App., 471; 56 So., 826. 

"I charge you that if yon believe the evidence in this case you 
must-find for the plaintiff" as part-of oral charge, violates the rule. 
Birmingham W. L.-& P. Co. v. Blmit, a App., 664; 57 So., 1015. 

A charge opon the effect of the evidence defined ; the court was 
explaining the words 'fprima-faeie evidence" and said it simply 
-mcuiB that if the evidence shows that liquors were in the building 
not used exohisively-for-a residence, if that was shown then, and 
no other evidence was offered, it is sufficient on- its f aee to'warrant 
a conmction. Dunn v. State, 8 App., 410; 62 So., 996. 

When the suit was for damages against the' railroad for frighten- 
ing a horse, and the defendant introduced no evidence and the court 
in its oral charge instructed the jury th&t the burden was on defend- 
ant to show that it was not guilty of negligence, the charge was held 
to violate the rule, since it in effect was a charge that plaintiff had 
made out a prima' facie Case. Birmingham R. B. Co. v. Morria, '9 
App., 530; 63 So., 768. 

The CouK may state the'thebries of the parties, 13 App., 175; 69 
So., 334. 

SflotioliOSes. 

Not effected by Acts 1915, page 815. 

Blackmon v. State, 77 So., 347. 

Demand for charge in writing during closing argument too late. 
Osbom V. State, 73 So., 985. 

Reversible error for Court to criticise counsel for demanding writ- 
ten charge in murder case. Moulton v. State, 74 So., 454. 

Section 5364. 

Amended, Acts 1915, page 815. 

Given and refused charges must appear in the record and not in 
the bill of exceptions. Mobile Light and R. Oo. v. Thomas, 77 So., 
463. 

A charge set out in the record as refused but not marked refused 
is not a part of the record. Mason v. State, 78 So., 321. _ 

A request in writing to charge fully on self-defense insufficient, 
but Court in error for not charging on that subject. Williams v. 
State, 147 Ala., 10 ; 41 So., 992. 

Defects in one requested charge cannot Be cured by another re- 
quested charge. L. & N. R. R. Co. v. C. M. Brevring Co., 150 Ala., 
390; 43 So., 723. 

The Court need not read the charges (but see Amended Acta, 
1915, page 815). Boyd v. State, 154 Ala., 9 ; 54 So., 634. 

Loss of charges no ground for new trial, they may be substituted. 
Choat V. Ala. Great S. R. R. Co., 170 Ala., 590 ; 54 So., 507. 
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Charges tniuBt be given in the language in which written. Amzi 
(harden Seed Co. v. Smith, 185 Ala., 296; 64 So., 100; Ducett v. State, 
186 Ala., 34; 65 So., 351. 

The Coiirt may explain, but not qualify or modify written charges. 
2 App., 92; 57 So., 88. 

Record must affirmatively show that charges asked for were in 
writing. Johnson v. State, 3 App., 155; 57 So., 499. 

It will be inferred that charges were requested in writing when 
the bill of exceptions shows that the Court endorsed on them "He- 
fused, "etc. L. &N. R. R. Co. V. McMillan, 5 App., 662 ; 59 So., 683. 

Ke^uested charges may be given to the Court any time before jnry 
retires. They do not have to be refiled on an allowaaee of an amend- 
ment. T. C. I. & R. Co. V. Baker, 6 App., 413 ; 60 So., 486. 

All given charges are set out in the record, instead of the bill of 
exceptions. Wilson v. State, 7 App., 134 ; 61 So., 471 ; DaVis v. State, 
8App., 147;62So., 1027. 

Cfrurt must act on charges tendered, cannot refuse to receive 
charges' pres^ted in time, because other requested charges had pre- 
viously been handed to the Court. Vinson v. State, 10 App., 61 ; 64 
So., 639. 

' It is eri'br (o refuse yritten cliarges that jury might rfbneider eon- 
ii'adictory statements in weighing evidence of witness. Reynolds 
et al. v. State, 72 So., 20, 

hi the absence of bill of exceptions mlhig on charge tiannot'be re- 
viewed. Clark V. State, 72 So., 291. 

No assigifmcnt of error is reqtiired in a criminal iJaae. McPherson 
V. State, 73 So., 387. 

It ifl in the discretion 'of the Coilirt as to whether bho^^gs are 
taken 'bytbejuvy. Ala. City G. it A. R. B. Co. v. Hwld fet al., 178 
Ala., 636; 59 So., 461. 

Seotion 6306. 

Amendment within. the lis pendens relate back. IjHssiter v. Deas, 
9App., 564;63So., 735. 

. . New party profierly added. -Strickland v. Embrell et al., 198 
Ala., 211 ; 69 So., 14. 

Section 0367. 

An entire change of parties by amendment not perfected, see 
Harden Merc. Co. v. Whiteaide, 145 Ala., 617 ; 39 So., 576. 

Parties improperly joined may be stricken without diseontiun- 
ing the action whether it appears from the record or from the evi- 
dence.^ Plunkett V. Dendy, 72 So., 525. 

Detinue may be amended by a count in trover. Wilson v. Bat- 
cliff, 73 So., 84. 

Counts for conversion and money had and received and failure 
to deliver a shipment may all be joined. N. C. & St. L. R. R. Co. v. 
Abraham, 74 So., 350. 

Count in detinue may he amended by cou&t in trover and count in 
case. Everett v. Cooper, 75 So., 332. 

Amendment may be made changing the capacity in which plaintiff 
sues. Henry v. Frolichstin, 149 AJa., 330 ; 43 So., 126. 

Where the legal title in cause of action resides in more thaia one 
party, each one is authorized to use the other's name as plaintiff, 
or bring him in by amendment. Union Naval Store v. Push et aL, 
156Ala., 369;47So., 48. 
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Since maker and endorser cannot be sued jointly, it waa not error 
to have one of them stricken. Scarbrough t. City National Bank, 
157AU., 577;48So., 62. 

Amendment proper to correct description of the subject matter 
of the complaint. Floyd v. Wilson, 163 Ala., 283 ; 50 So., 122. 

A complaint by passeti^er specifying the acts of negligence may 
be amended by count alleging negligence generally. Gaines v. Bir- 
mingham B. L. & P. Co., 164 Ala., 6; 51 So., 238. 

Where suit was begun against Manistee MIU Co. an amendment 
was proper, by substituting V. H. Herlong doing busineas as the 
Manistee Mill Co. Manistee MiU Co. t. Hobdy, 165 Ala., 411 ; 51 So., 
871. 

An amended count which refers to the same transaction as the 
property, title and parties as the original relates back. Byrd v. 
Hickman, 167 Ala., 351 ; 52 So., 426. 

An amendment of a complaint for obstmcting the street in &ont 
of a designated lot is proper, although the statement described a 
different lot. Baranco v. Birmingham Terminal Co., 175 Ala., 146; 
57 So., 434. 

Where it is clear that the purpose of the suit was to gain poa- 
session of land described in a mortgage an amendment may be al- 
lowed correcting the description of the land. Brown v. Loeb, 177 
Ala., 107; 58 So., 334. 

Court may require payment of cost before amendment. Hanchey 
T. Bronson, 181 Ala., 453; 61 So., 258. 

Where two are sued for negligent act one may be stricken. L. & 
N. E. R. Co. V. Stanley, 186 Ala., 95; 65 So., 39. 

A test rule is given in Elmore-Quilliam & Co. t. Cunmngham, 4 
App., 650; 1004; 58 So., 1004. 

Plaintiff may strike counts to which demurrers have been sus- 
tained, and substitute others in their places. Stephenson et al. t. 
Parson et al., 6 App., 615 ; 60 So., 592. 

Name of defrauded corporation may be corrected. King Land & 
Improvement Co. v. Bowen, 7 App., 462 ; 61 So., 22. 

The Christian name of plaintiff may be corrected. Ewton v. Mc- 
Cracken, 9 App., 619 ; 64 So., 177. 

Time for amendment extends to retirement of the jury; terms. 
King V. Qray et al., 1S9 Ala., 686; 66 So., 643. 

A count in trover may be amended by the common counts, and 
a count on a bond arising out of same subject matter. Campbell v. 
Pox Typewriter Co., 190 Ala., 36 ; 66 So., 655. 

A complaint alleging simple negligence may be amended by a 
cotmt setting up subsequent negligence. L. & N. R. R. Co. v. Ab- 
emathy, 192 Ala., 629 ; 69 So., 57. 

Id ejectment disclaimer may be allowed just before case goes to 
jnry. Martin v. Howard, 193 Ala., 477 ; 68 So., 982. 

Seetion 8S72. 

For facts held inBufScient to grant a rehearing, see Traub v. Fa- 
bian, 160 Ala., 211 ; 49 So., 240; Sou. R. R. Co. v. Cleveland et al., 163 
Ala., 470; 50 So., 122. 

WTien Court refuses to grant petition, remedy is by appeal and not 
mandamus. Ex parte, Smith, 168 Ala., 179 ; 52 So., 895. 

Time limit not binding in equity. Evana v. Wilhite, 167 Ala., 
587; 52 So., 845; Todd et al., v. Leslie, 171 Ala., 624; 55 So., 174; 
Evans v. Wilhite, 176 Ala., 287 ; 58 So., 262 ; Hindley v. Chabert et 
al., 189 Ala., 258; 65 So., 993. 
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Procedure under this section and under Section 2856 dlatin- 
guished. Sou. R. R. Co. v. Cortner, 3 App., 400; 58 So., 84. 

Opposite party must be notified. Zavello v. Qoldstein & Co., 3 
App., 478; 57 So., 102. 

An application made more than four mouths after hearing will 
be denied. 6 App., 239 ; 60 So., 602. 

Practice under this section is discussed at length in Ingram, Pro- 
bate Judge, V. Ala., Power Co., 75 So., 304. 

Section S373. 
Proceedings to rehear is a new suit. How commenced. Tanner 
V. Bryant, 77 So., 431. 

Sectioo 6382. 
Form No. 1 held sufScient. Stone t. Goldberg & Lewis, 6 App., 
249; 60 So., 744. 
Form 16 held good. Donaldson v. Robertson, 73 So., 223. 

Section 6382, 7orm No. 7. 

Complaint held good that follows form in general outline. Orr 
T. WaltBon, 9 App., 119; 62 So., 381. 

Section 6382, Form No. 8. 

Count held defective where form not followed. Moss et al. v. 
King et al., 186 Ala., 475; 65 So., 180. 

Putting this form in the Code made the assigning of a breach im- 
perative. Bnford v. Braden, 5 App., 421; 59 So., 368. 

This form is snfScient. Tri-City Gas Co. v, Connelly Boiler Works, 
8 App., 650; 62 So., 333. 

Section 6382, Form No. 10. 

This form is sufficient ; is appropriate to recover balance due on a 
contract. Merrill v. Worthington, 155 Ala., 281 ; 46 So., 477. 

Section 5382, Form No. 12. 

Cited. Patterson v. Grand Lodge K. of P., 162 Ala., 430; 50 So., 
377. 

This form is sufBcient. United Order of the Golden Cross v. 
Hooser, 160 Ala., 334 ; 49 So., 354. 

The time for which the life was insured should be alleged, and 
that the death occurred during the life of the policy. U. S. H. & A. 
Co. V. Veitch, 161 Ala., 630 ; 50 So., 95 ; Pence v. Mutual Ben. Life 
Ins. Co., 180 Ala., 583; 61 So., 817. 

Section 6382, Form No. 16. 

An amendment setting up negligence to a complaint using this 
form was held a departure in a suit filed before Code 1907. Son. 
B. R. Co. V. W. T. Adams Machine Co., 165 Ala., 436 ; 51 So., 779. 

The heading on a hill of lading of a common carrier does not 
properly indicate the scope for the form. This form may be used 
in baggage case as in freight case. Ala. Great Son. B. R. Co. v. 
Knoz. 184 Ata., 485 ; 63 So., 538. 

Section 6382, Form Nos. 16 and 18. 
All fonns in Code held good. History of Penry v. Dozier, 161 Ala., 
292; 50 So., 909. 
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Sectton 5382, Fonn No. 18. 

Compl^tnee(},not allege that .the ^saaolt.was n<)t-ui.B«If-d6£eaa0, 
G^nlberson V;;£liqp|Te Goa^ Co., 156.i;ia., 4;«; 47 So., 137. 

CtoahmB9B8.1<«m.ND.l&. 

Defects m oomplamt not .pointed, out, by demmTer, not avsjlal^le. 
Deason V: (Jray, Sheriff, et aj;, 189,Ala., '672; 66,So,, 646,. ■ " 

Section 53(8% ^pm^^- ^• 

Count held defeetjy«,,mth deipcta, pQinte4 .out BeMh.v. Quiim, 
159 Ala., 340;'48 So!; 5*6. ' ' 

Arrest under warrant e material aUe|Katiou. Orinom t. Lawler, 
10 App., 54; 65 So., 705. " " ^ ^^ 

Section two, Tonn No, .21. 

Neeeuary allegation in this action. 192 Ala., 650; 68 So., 891. 

Date of oonTerwon most be alleged, TaUahaaae EW1» Mflf. Co. v. 
First National Bank of Alex., 159 Ala.^ 315 ; 49 So., 246. 

■«QUon.5aB2i<l!arm.Ife. SS. 

It is sufficient to allege lands, belong to plaintiff, Sou. B, IL Co. 
T.HcEntwe,"l69.Ala.;'^;53Sp., 159!. ' ^^ ' ' 

Forms fli;iffi4i(wt/ Acts of trei^pass held praper^.. alleged, Sou. 
B. R. Co. V. Hayes et al, 183 Ala., 465; 62 So., 874; N. Biriiyngliaiiv 
Trust & Savings Co. V. Adams, 184 Ala., 564; 63 So., 10^.' ' 

This form does not affoct the rule of evidence as to possession. 
BjrMiiagbafli W. L, & P. Co. v. Abbott, 6 App., 643^ 60 Sp^ 970. 

Section 5382, Form No. 27. 

Substantial compliance irith form sufflcient. QambiU v. Cooper, 
159...AIa., 637;48.So.. 6W. 

Section 5883, Fonn No. 32. 

While the form.is held good, a different form would often be bet- 
ter pleading, see N. C. & St. L. B. B. Co. v. Hill, 146 Ala., 240; 4q, 
So., 612. 

Section 5383, Form No. 36. 

No answer to a complaint in tort claiming nnliquidated damage. 
Hooper V. Herring, 9 App., 292 ; 63 So., 785. 

Section 5384. 

Judgment is proper against joint obligors, though only one re- 
ceived the money. Bankm et al. v. McCleery, 5 App., 456; 57 So., 

Section 5386. 

See notes to Section 5384. 

Section 6389. 

See notes to Section 5384. 
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a«ctiion63(l9. 

Sa«Aotea>to Section 538^: 

St(itil)i).B3»fk 

See notes -te-Seetion 5384/ 

Tbe notice is the fotmdatira of the def«nse aad notoollateral mat- 
ter. Petermauv. Som Oottm-OilGo., 73 6o., 991; 

SmcB.npt'appfy w]iere-8ur«t7"Wasxsaed twCore notice, giveo. 'Saj' 
Iw.T. Tarloiv-75 So., 912i 

Sft«tipiU>M5- 

ThiflBectiOB deajg-'Wiitt? inniiiW<Mi lOf -datyco^iy; . IIIid^^.Cq. y. WJt' 

Coagty may 8ue.alfifle>iflr ife,8h^r« 0$ mprtgCSBJ-tMi Huggui^.v, 
Pickena, 10 App., 377; 64 So., 472 ; <e^^pA1^ ?4B8iii4i l^S 41%,A4j : 
65.SO.J 959. 

flMtioD M21,.. MmoIIpP^ 

Judgment may"exiBt>thoaglii>Ddt>ireo«)rded.' Li & Nj B^'BtOct. T. 
PerkinB, 152 Ala.; 183f 44.So.7602^ 

Amended, Atjts 19J5, page 725. 

8«etio|i.Ma8.- 

H^^jiO appU|!4ti<)Q»to.,di{ifluali9<;4ti<}9. <4 I^l>at4 Jj!i|lse. in. to|4 
condemnation proceedingB. McComiflU v. Goodwin, Jadge, 189 Alq., 
390d 66 S.9., 675. 

Sufficiency of call of special t^nq. ^ part«> Cl^fflPi 177 Ala., 243 ; 
59 So,, 303. 

Section 6430. Sl9)>«»o«l<lV 3, 

Statiit«i7 certiorari ai^licablfl- to ci¥iI;oaQseB< Steadinget aL 
V. Wheeler, 77 So., 962. 

Statutory writ of certiorari granted oulyby Probate Judge. Pi- 
tard V. McEtenald, 6 App., 236^ 60 So., 565. 

SMtioB543(k Sptwaotion 7: 

Ntipc pro tone improper if judgment entered witbin three moutbs. 
L. & N'. B: B. Co. t. Perkin8,.152 Ala., 133; 44 So., 602. 

Section 6443: 

Deeds may be canceled as cloads upon title. Joiner v. GloT«r, 78 
So., 55. 

Bill may be changed by amendment to a bill to remove cloud from 
title. 

Possession must be peaceable as contradistinguished from con- 
tested, disputed or scrambling possession. Johnson v. Johnson, 147 
Ala., 543; 41 So., 522; Einney t. Steiner Bros., 149 Ala., 10^; 43 So., 
25; Holland et al. v. Coleman, 162 Ala., 462; 50 So., 128. 

Bespondent need not show the character of possession that would 
amount to adverse possession; he need only show disputed pos- 
session to defeat the action. Crabtree v. Ala. Land Co., 155. Ala,, 
511; 46 So., 450. 

Complainant need not set out the source of his title. Hooper v. 
J. H. & W. B. Baakhead, 161 Ala., 523; 49 So., 858. 
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Complainant must allege actual or constructive possession and 
prove his allegation. Birmingham Security Co. v. Sou. University, 
173 Ala., 116; 55 So., 240. 

Complainant need not allege that he is the owner of the land, 
in direct terms. Vaughn et al. v. Palmore, 176 Ala., 72 ; 57 So., 488. 

Respondent may amend by setting up title acquired after suit 
filed. Hale v. T. C. I. & R. B. Co., 183 Ala., 507; 62 So., 783. 

Remedy may be invoked as to mineral lands when complainant 
has parted with surface. Gulf Coal & Coke Co. v. Ala. Coal & Coke 
€o., 145 Ala., 228 ; 40 So., 397. 

Possession to support bill either actual or constructive must be 
peaceable. Troy et al. v. Barr, 145 Ala., 244; 39 So., 578. 

Averment that no suit is pending is essential. Bolen v. Allen, 
SherifiE et al., 150 Ala., 201 ; 43 So., 202 ; Corona Coal & Iron Co. v. 
Swindle, 152 Ala., 413; 44 So., 549. 

Owner and not executor must file bill. N. C. & St. L. R. R. Co. 
v. Proctor, 152 Ala., 482; 44 So., 669. 

Equitable title and not legal title alone will support the action. 
Fowler v. Ala., I. & S. Co., 154 Ala., 497; 45 So., 634. 

Statute is broad enough to settle title to an easement, and & mu- 
nicipal corporation may settle title to a public square, 154 Ala., 503 ; 
45 So., 910. 

Trial of issue by jury, effect of verdict. Stallworth v. Brown et 
al., 155 Ala., 217; 46 So., 467. 

Complainant must show peaceable possession and when he does 
80 he makes out a prima facie case. Qeo. E. Wood Lumber Co. v. 
Williams, 157 Ala., 73; 47 So., 202. 

If complainant is in possession and respondent asks no relief by 
cross-bill, the sole issue is as to respondent's title. Whittaker y. Van 
Hoose et al., 157 Ala., 286; 47 So., 741. 

Executrix cannot maintain in that capacity. Gulf Coal Co. v. 
Appling, 157 Ala., 325; 47 So., 730. 

The bill is without equity if peaceable possession not shown. Hol- 
land V. Coleman, 162 Ala., 462; 50 So., 128. 

Possession must be peaceable and allegation of open and notori- 
ous and adverse possession not auflSeient. White et al v. Cotner, 170 
Ala., 324; 54 So., 114. 

Amendment of statutes. Equity had jurisdiction to remove clouds 
on title when complainant in possession and when cloud not void 
on its face. King Lumber Co. v. Sprogner, 176 Ala., 564 ; 58 So., 920 ; 
Shannon v. Long, 180 Ala., 128 ; 60 So., 273. 

The owner may maintain the bill though he nor the respondent 
neither in actual possession. Dennis v. McEntire, 187 Ala., 314; 65 
So.. 774, 

Complainant must offer to do equity, when. Douglas v. Standard 
Real Estate Loan Co. et al., 189 Ala., 223 ; 66 So., 614 ; Kelley v. Coke 
et al., 193 Ala., 271; 69 So., 676; Cobum v. Coke, 193 Ala., 364; 69 
So., 574. 

When the answer admits peaceable possession and no pending 
Huits, respondent must show title or fail. Vidmer v. Loyd, 193 Ala., 
386; 69 So.,, 480. 

An agreement of counsel that complainant was in full possession 
sufficient. Smith v. Irvington, 190 Ala., 455 ; 67 So., 250. 

Cannot be extended beyond its terms. Gill v. Moore et al., 76 So., 
453. 

Widow and heirs may maintain bill. Rice et al. v. Henderson 
Boyd Lumber Co., 73 So., 70. 
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Seotion 6444. 
See notes to Section 5443. 

Section 6446. 
See notes to Section 5443. 

Section 6446. 
See notes to Section 5443. 

Section 6447. 
See notes to Seotion 5443. 

Section 5448. 

See notes to Section 5443. 

Section 6449. 
See notes to Section 5443. 

Section 5450. 

Remedy coextensive with common law. But practice is exclufiive 
of common law. State ex rel., Weatherly v. Birmingham Water W., 
185 Ala., 388; 64 So., 23. 

Cannot proceed under this section and Section 5453. Most elect. 
Id. 

For proceeding to question the right to exercise corporate fran- 
chise of incorporated church, see Polk et al. v. State, 154 Ala., 148 ; 
45 So., 6S2. 

To try right to office of City Judge. State ex rel., Thomas t. Gun- 
ter, 170 Ala., 165; 54 So., 283. 

To vacate private charter of corporation. Floyd et al. y. State, 
ex rel., Bafaer, 177 Ala., 169 ; 59 So., 280. 

This section has no relation to municipalities. City of North 
Birmingham v. State, ex rel., Sparks et al., 166 Ala., 122 ; 52 So., 202. 

Judgment that can be rendered under this section and Section 
5453. State, ex rel., Weatherly et al. v. Birmingham W. W. Co., 185 
Ala., 388; 64 So., 23. 

When demurrer is sustained and petitioner declined to plead far- 
ther, a judgment dismiraing the petition is final. State, ex reL, 
Knox et aL v. DiUard, 72 So., 56. 

Section 6463. 

To oust Judge of County Court because not learned in the law. 
State, ex reL, Vandiver v. Burke, Judge, 175 Ala., 561 ; 57 So., 870. 

To test right of municipality to operate dispensary. City of Un- 
iontown v. State, ex rel.. Glass, 145 Ala., 471 ; 39 So., 814. 

Quo warranto is the proper reme^ where municipality has 
wrongfully exercised authority. State, ex rel., Sigsbee v. City of 
Birmingham, 160 Ala., 196; 48 So., 843. 

City Treasurer is an of&cer under this section. Michael v. State, 
ex rel., Welch et al., 163 Ala., 425; 50 So., 929. 

As to when the courts will and will not control the officers of an 
incorporated church, see Dismark et ai. v. State, ex rel., Hill et al., 
176 Ala., 616; 58 So., 195. 

Not available on relation of private industrial or Insurance Co. 
State, ex rel., Dallas et al. v. Atlanta Mineral I. Co., 76 So., 375. 
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See notes to Section 5453. 



Purpose and effect of this section detorausedj Stat«, exrtH., 
Weatherly v. Birmingliam W, _W, Co., 185 Ala., 388 ; 64 So., 23. 



Form of joining witli state^Apn^y-e^ State, ex rel., Hamilton t. 
Etchens, 148 Ala., 385; 41 So., 71. ' ' 
See notes to Section 5453. 

Seotton5460. 

See notes to Section 6453. 

8Mtlon&461. 

If complaint not "concisely and clearly" made it is subject to 
demurrer. State, ez rei., GoodgaiBfl.v. Uatthews, 153 Ala., 646; 45 
So., 303. 

A,Btri(i^,njilfi,i^,lipfi? rEqB^i;^th(oi i^othfir,i^oee^4j^^,fl^tow. 
natives not permissible unless in separate coufi^ 0C'PiEV*agr'aphsy If.. 
& N. K..^;Co. v..Stat;e.et<al,, Qray, 154 AJi,^., ISg; 4§.3o„ ^96^ ^m 
V. State, ex rel., Bock;" 156 Ala.; 645; 47 So., 126. 

Se^, nptea,M>,S^9fit^.M53. 

Section 6462. 

As applied^ sohool trustee. State, ex rel.; Hnnil^p v, "^i^bpna, 
148 Ala., 385; 41 So,, 871. 

Applied io County Tax Comipi8si(it);Qrs^ Stn4i;t y. State, ex .rel.^^ 
Callab^, 173 Ala., 453,; 56 So., 211: 

Sflcfdo^SiM... 

The wjord "TalidiJff" dqea not priohibit ithe. court fiUHnrdeterminr 

ing that which purported to be an election waB.nDt.rau^Dri%ed .by- 

lav, and kindred questions. Mizell v. Stato, ex rel.^ GTesham) 173 

Ala., 484; 55 So., 884. 

Section 647d. 
Time motion for new trial pend^g nftt connted. State, ex rel., 
Hamilton v. Kitchens, 148 Ala., 385 ; 41 So., 871. 

SeotioB 6478. 

Complaint not demurabl« b^eause it fai^ to sl^ow . complaio^nt 
npt a trespasser. Lloyd v. Central o£ Q;a,.Ry. Co., 77 So.,. 237. 

City ordinance regiila^g the.runni^ig. of trains is for the ben^t 
of public and not em^ployers, and they, cannot make violation bft^ . 
tor suit. L. &N, B. R„Go,.v.HoUand, 164Ala., 73;51.So., 365, 

That cow was killed at public road crossing throws burden on de, 
fendant to,acqu)t jlt^^ o£ negligence. O. of Qa. v. Turner, 145 AJ^., 
441'j 40 So., 355, 

To apply the brake and reverse the engine i is simply suggecitive 
and not mandator. Harris v. N. C. & St. L. "a. R. Co., 153 Ala.; 139 ; 
44 So., 962. 
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Ib4«,&8|to a^9n4iq^'-tfi otb^- d^tiea^ in. copnefttipp. wttb, dixies 
required by statute. ■L.'& N. B. B. Co. v. Fitzgerald, 161 Ala., 397; 
48-3o.,8«0.^ 

Statute IS for public naiiig right of way and qot'foiiienfployeg 
WQcking on train.. LacyrBucltlrvn.Co, t. holmes, 164..Aia., 96; 51 
9b.,;236. 

Failure to comply with the statute must be the proximate, oaiwe o£-' 
the injury. Sou. R. I^ Co, v. Qlia^yd, 1% AU„ 178; 51,S(l^ S^Q. " 

Object of statute ia to put person on guard to,pTe)(9q};iiij|Dry'fQ0^.. 
frightened animals. Id. 

Failure to comply treated a^ s^ffiqi^p^^ause of fright in animala. 
Id. 

A8.ta.dul]Lto.leav«v«hicl«( and go to head of teua. Id. 

Statute does not relate to an "obbjeot^'' tut to an " obstruction. "- 
Smith V. Central of Ga. E. E. Co., 165 Ala., 407 ; 61 So., 792. 

These statntes do not eze;^^ the, r^lroad companies from all 
other duties which are reasonable to avoid injury. Weatherly v. 
N.-a &.Stt. hi B.,Bt.Go., 166^a., 675; 51 .So., 9&% ' 

A violation, of «tjituta . or . ocdinance ta negligence^ Id. WaBtem- 
RjoJAl^, V, l*»oi», lep.AJA, 38*J 53,SOn 74fc 

O^l?^ applies .to, moveraeota backwaiid;fl4.'miilliaa.foEfRaEd. 169:i 
Ala., 327 ; 53 So, 15pw. 

It is negligpnce tij.fwl t^ riflg..thft.beU;or..blow,tlie,TBhi8tl«,bafiwe 
iMving a.stfttion.. Sjc^wpp ,v, C. ot Q^Bl Ht. Go^ 1?9 Ai«., 525; 

No difference how one is traveling he is entitled 'to baxe.mgnals. 
rf.aRpry|iehipg,ii?wi._ Wr Bj.of^.AlftsV^ W»}fa<ifc,170,M«»., 58*i .54 

Dfle^,not apply to the,operati(m,of an elpc|cic. railway. Appefi} iV. 
Selma Street ft ■Suburban B. K. Co., TJl Ala., 457; 59 So, IW. 

The wanqn^ is .for the.benefit of,j)er8qnB ^hat may reasonably be 
expected to be on the track. In addition passengers are warned of 
the starting of the train, C; of Q. B. R. Co. v. Turner, 183 Ala., 
398; 62 So., 886.- " ■ 

Proof I that party on track was not seen rebuts negligence. L. 

Liv?caU V. N. C. & St U B. B*. Cb., 1S6 Ala., Ill ; 65 So., 54. 

Failure to give the signals at place designated is simple and not 
wanton, negligence. Birmingham, :W, L, & F. Co. v. Oreen, 4 App., 
4l7V*58Sq.,801.- 

Precaution held not snfBcient to take the place of signal required 
by statute. S. B. & A. L. a Co. v. Hu^g^n^, 10 App., 583 ; 65 So., 
716. 

Failure to give the signal is negligence as to person crossing. N. 
C. & St. L. B. R. Co. v. Vincent, 190 Ala., 91 ; 66 So., 697. 

Does nqt apply to a private path used by the public, Jolley v. G«. 

B. B. Co., 72 So., 382. 

Section .6474. 

Applies to street railroads. Montgomery St By. Co. v. Lewis, 
148 Ala., 134; 41 So., 736. 

For elaborate di^ussiqns. of case, where engineer's negligence is 
alleged as cause of death of conductor of same train, see A. Q. S. B. 
R. Co. V. Hamburg, 161 Ala., 358 ; 49 ; So., 467. 

Trainmen on one road who have complied with statute may as- 
sume that men on the other road will do likewise. Billingsley v. N. 

C. & St. L. R. R. Co., 177 Ala., 342; 58 So., 433. 
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The highest degree of care is reqtured to first see that crossing is 
Btife. Id. 

Applies to street railways. Appel v. Selma St. E. R. Co., 177 
Ala., 457; 59 So., 164. 

While the provisions of this Act apply to street railways, the pro- 
visions of Section 5476 do not. Selma St. B. R. Co. t. Martin, 2 App., 
537; 56 So., 601. 

Ihiver of truck entitled to provisions of this section. 111. C. B. B. 
Co. V. Camp, 75 So., 290. 

Section 6476. 
Signs not required at street crossings. Appel v. Selma St. R. R. 
Co., 177 Ala., 457; 59 So., 164. 

Saotion 6476. 

A complaint held good for injurjr from frightened horse near R. 
R. crossing. Seaboard Air Line Ry. Co. v. Emfinger. 77 So., 415. 

The burden was on the railroad company to clear itself of negli- 
gence by showing compliance with statute in the following case: 
C. of G. B. B. Co. V. Turner, 145 Ala., 441; 40 So., 355. 

Animal struck within corporate limits of town. Western Ry. of 
AU. V. McPherson, 146 Ala., 427; 40 So., 934; L. & N. R. R. Co. v. 
C. M. B. Co., 150 Ala., 390 ; 43 So., 723 ; C. of G. R. E. Co. v. Williams, 
163Ala., 119;50So., 328. 

Animal killed near station and public road crossing. Western 
Ry. of Ala. v. Moore, 169 Ala., 284; 53 So., 744. 

Applies to trains nmning backward as well as forward. 160 Ala., 
327 ; 53 So., 160. 

Where injury received where Section 5473 required signal to be 
given burden is on defendant to show freedom from negligence. N, 
C. & St. L. R. B. Co. V. WaUace, 164 Ala., 209; 51 So., 371. 

When stock is killed by locomotive, burden shifts to the defend- 
ant regardless of the place of killing. Sou. Ry. Co. v. Penny, 164 
Ala., 188; 51 So., 392. 

Failure to comply with statute is negligence. To confer a right 
of action it must be the efficient proximate cause. Son. Ry. Co. v. 
Crawford, 164 Ala., 178; 51 So., 340. 

A complaint that shows that the person was injured where sig- 
nals were required to be given is sufficient unless it shows that he 
was a trespasser. L. & N. B. B. Co. v. Holland, 164 Ala., 73 ; 51 
So., 365. 

For history of this statute, see Sou. Ry. Co. v. Smith, 163 Ala., 
174; 50 So., 390. 

Statute applies where deceased killed at village station. Tucker 
V. A. B. & A. R. R. Co., 166 Ala., 564; 51 So., 949. 

If statute violated negligence arises as a matter of law. Weather- 
ly V. N. C. & St. L. Ry. Co., 166 Ala., 575; 51 So., 959. 

When person killed at night on railroad track in limits of city 
burden on defendant. Carlisle v. Ala. Great Sou. R, R. Co., 166 Ala., 
591 ; 52 So., 341. 

If person is injured in a collision at a railroad crossing burden 
shifts. Billingsley v. N. C. & St. L. R. R. Co., 177 Ala., 342; 58 So., 
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Street railrosdfl are excluded from the operation of this sectioD. 
Appeal V. Selma St. Ry. Co., 177 Ala., 457; 59 So., 164; SelmaSt. 
By. Co. V. Martin, 2 App., 537 ; 56 So., 601 ; ex parte, Selma St. & S. 
Ry. Co., 177 Ala., 473; 59 So., 169. 

Applies to tnjaries by coming in contact with train, and not to 
injuries by frightening stook. N. C. & St. L. R. R. Co. v. Garth, 179 
Ala., 162; 59 So., 640. 

Burden of proof does not shift in case against street railroads. 
Jorden v. Ala. G. C. & A. R. R. Co., 179 Ala., 291; 60 So., 309. 

This section is not confined in its operation to persons, stock or 
property injured only at points covered by preceding sections, it 
goes further. Ex parte. Sou. K. R. Co., 181 Ala., 486; 61 So., 881. 

This is an important ease that makes clear the application of the 
section. 

Does not apply to injury to stock caused by freight. Grath t. 
N. C. & St. L. R. B. Co., 186 Ala., 145 ; 65 So., 166. 

A prima facie case of injury by the railroad must be made before 
the burden shifts. 111. C. R. R. Co. v. Botton, 1 App., 302 ; 55 So., 
260. 

Applicable to logging railroads. O'Bear y. Manchester Lumber 
Co., 6 App., 461 ; 60 So., 462. 

"Where injury to animal resulted from fright but not actual col- 
lision, burden does not shift to the defendant. Birmingham Sou. R. 
E. Co. V. Morris, 9 App., 530 ; 63 So., 768. 

When the plaintiff's proof of the injury rebuts negligence there 
is no burden cast on defendant. Sou. R. B. Co. ▼. Parker, 10 App., 
318; 65 So., 202. 

If statute was complied with and there was no negligence, the 
fact that greater skiU might have saved the animal will not render 
company liable. Tombigbee R. B. Co. v. Morris, 10 App., 322 ; 65 
So., 207. 

This section does not change the rule as to trespassers on tracks. 
Empire Coal Co. v. Martin, 190 Ala., 169 ; 67 So., 435 ; L. & N. R. B. 
Co. V. Jones, 191 Ala., 484; 67 So., 691; L. & N. R. R. Co. v. Raybum, 
192 Ala., 494; 68 So., 356. 

Section 6478. 

Does not prescribe exclusively the signals to be ^ven by vessels 
nor the sole remedy for injury. Sou. E. B. Co. v. Boeder, 152 Ala., 
227; 44 So., 699. 

Section 5479. 

See notes to Section 5478. 



For a learned discussion of the duty to a passenger after he has 
arrived at the station of his destination, see Waldrop v. N. C. & St. 
L, R. R. Co., 183 Ala., 226; 62 So., 769. 

Section 6487. 

Docs not apply to white sheriff with negro prisoner, Spenny v. 
M. & 0. B. R. Co., 192 Ala., 483; 68 So., 870. 

This section is constitutional. Id. 

This section is a valid exercise of the police powers. M. & 0. B. 
E. Co. V. Spencer, 12 App., 375; 67 So., 740. 
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BeOtMn 648S. 
'See notes' to Section 5487. 



If depot constructed at a snlaller place than required company 
cannot capricioufily deny its use. Waldrop v. N. C.'& St-'L, K. R. 
183 AJa., 226; 62 So., 769. 



This section dd^s iiot include street railways. 'Deib v. State, 149 
Ala.,34;'43 8o.,24. 

Section 1M92. 

It is not niaterial whether the passengers were annoyed. N. C. & 
■St. L. R. R. Co. V. Mo61:e, l48 Ala., 63 ; 41 So., 984. 

Conductor may eject snyflaKeng^r'who does nftt 6beyla*ful or- 
ders, directions or requit-etaents. If a wTiite Sieriff With a ne^o 
pristoter refub<^s'to tirke'thepriisoner fo a'negro coa^ he may tte 
ejected. M. & A. R. R. Co. v. Spenny, 12 App., 375 ; 67 So., 740. 

Section 6607. 

'Reiifeivers of railroad are direcf^ witliin' the 'statute. R.'Com. of 
Ala., V. G. S. R. R. Co., 185 Ala., 354;' 64' So., 13. 

"Sebdtfn e^lS. 
'Only protects the owner of the land and not the tenant. ' C' of G. 
B. R..O0. T. Stui^e, 149 Ala.,' 573 ; '43 So., 96; St.-L.& S.F.E. E. 
■06. T. Drngle,,152 Al».,197; 44 8o.,-677. 

LandowTter does hot Uave to "raake demtod f or'repair A. B. 'fr A. 
L. R. R. Co. V. Carrol, 163 Ala., 84 ; 50 So., 235. 

For a-guit for the-atatutory pcnaltyTind' » teriew 'of tiie histo^ of 
tte'fetatute amd' (!onstitUfion,'6iee A.' & St. A. -R-'R. Co. v. PoWer, 192 
Ala;, 3T8;^-So.,S88. 

Section 6614. 

Declaratory of the rule existing at common law. Sou. R. R. Co. 
T. Brewster, 9 App., 597 ; 6S'3o., 790. 

Value at destination -governs. Sou. B. R, Co. v. Cooper, 10 App., 
576; 65 So., 675. 

If bill of lading fixes measure of damage it governs. 111.' C. R. R. 
Co. V. Kilgore & Son, 12 App., 358; 65 So., 707. 

Section 6618. 
Failure to give notice of injury to livestock before mixing with 
other stock does not forfeit claim. N. Ala. R. B. Co. t. Bidgood, 5 
App., 658 ; 59 Si>., -680. 

Section 6620. 
Amended, Acts 1909, page 31. 
Amended, Acts 1909, page 210, Section 1. 

< Section '6B91. 

Certificate not showing date of filing inadmissible. Adams t. C. 
of Q. R. R. Co., 73 So., 650. 

For a general explanation of the section, seeEmereon v. C. of Ga. 
R. R. Co., 72 So., 120. 
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See iMtea to S^ctidn 6821. 

Section SS23. 

See notes to Section 5521. 

SeotiOB5626. 

See notes to Section 5521. 

Section 6S27. 

Amended, Acts 1909, page"2lO, Sectibh 2. 
-8ee'ikot«s tt>'S«ction'6621. 

Section SSSl. 

Amended, Acta 1909, page -210, SectionB 3 and 4. 

Convej^ance was made toll. It.'f^o. for special shipping rates be- 
■fo*t fltatoee. V6t eft*et,'Bee Birmillghato'PA«Jldnfe'Co. v. Birm&ig- 
■ima Belt fi. Go., 77 So., 706. 

See noteB to Section 5521. 



See notes to Section 5521. 



OrdfFrs in^ be 'made withont the hearing eonteniplirtett by Sec- 
tions 5676 to 5669. K. K. Com. of Ala. v. L.'ft N.-*.E. Co., 'r2'Boi, 



An agreement in advance to hold a certain frdifaHo Y^iV^ Btbck 
is void. L. & N. R. B. Co. v. Jones, 6 App., 617 ; 60 So., 945. 

•Section 664B. 

Legislature has 'power to authorize the comihissiohers to 'make 
regolations. R. R. Com. of Ala., v. Ala., N. B. B. Co., 182 Ala. 357 ; 
62 So., 749. 

And tb oWer tinidn depot. R. R. Com. of Ala., v. A. 6.'S.Tl. B. 
■Oo., 185 Ala., 3»; 64^., 18. 

Seetidta6946. 
See notes to Section 5543. 

Section 6546. 

Burden of proof on various carriers to show goods not lost, etc. 
C. of G. R. R. Co. V. Chicago VamiBh Co., 169 Ala., 287 ; 53 So., 832. 

How effected by Federal statutes. C. of G. R. -R. Co. v. Sims, 
169 Ala., 295; 53 So., 826. 

One who ships for another, taking bill of lading in his own name 
may sue for toss. Sou. R. It. Co. v. Brewster, 9 App., 597 ; 63 So., 
790. 

When shipper makes new contracts, with second carrier initial car- 
rier not liable. International Agricultural Corp. v. Sou. B. R. Co., 
188 Ala., 354; 66 So., 14. 
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Effect is to make doplicate primary evideoee. Sou. B. B. Co, v. 
Brewster, 9 App., 597 j 63 So., 790. 

Section S650. 

Cited in Emerson t. Central of G«. B. B. Co., 72 So., 120. 

Section 5656. 

Amended, Acts 1909, page 26. 

Section 5561. 

Railroad commission allowing extra charge when ticket not 
boaght is valid, regardless of this section, ^mbrell t. L. & N. B. 
S. Co., 191 Ala., 392 ; 67 So., 586. 

Section 5604. 

Delivery of interstate shipment is governed by state law. Notice 
of delivery must be given. G. A. P. Co. v. III. 0. R. B. Co., 4 App., 
377; 58 So., 994. 

"Track delivery" defined. Id. 

Carrier not liable for loss by fire, after time for removal and 
notice. 6 App., 483 ; 60 So., 600. 

Does not apply to baggage of passengers. L. & N. R. R. Co. v. 
Hester, 75 So., 885. 

A party cannot acquire a right to have freight delivered at a cer- 
tain platform by prescription. Boshell v. Receiver of St. L. £ S. 
F. B. B. Co., 76 So., 282. 

Section 6606. 

See notes to Section 5604. 



Alter time expires liability of common carrier as such ceases. 
Heam v. L. & N. B. B. Co., 6 App., 483; 60 So., 600. 



A shipment of compressed and uncompressed cotton held not dis- 
criminating. B. B. Com. of Ala. v. C. of Oa. By. Co., 159 Ala., 550;, 
49 So., 237. 

Section 5668. 

See notes to Section 5632. 

Section 6667. 
Cited in Adams v. Cen. of O. R. R. Co., 73 So., 650. 

Section 6680. 

See notes to Section 5632. 

Section 6708. 
Amended, Acta 1909, page 35. 

Section 5709. 
Amended, Acta 1909, page 35. 
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Section 6710. 

Amended, Acts 1909, page 35. 

Beotion 6711. 

Amended, Acts 1909, page 35. 

SMtion6736. 

Bole as to appointmeat without notice. Ensley Development Co. 
V. PoweU, 147 Ala., 300; 40 So., 137. 

Section 6730. 

Leave of the court mnst be had to flue receiver on his bond. 74 
So., 33. 

Beotion 67S3. 

This is directory and failure does not affect the validly of judg- 
ment or decree. Carwile v. State, 148 Ala., 576 ; 39 So., 220. 

Entry on trial docket is not the judgment. Winn v. McCraney et 
aL, 156 Ala., 631 ; 46 So., 854. 

Judgment cannot be changed without consent of eonrt in primer 
ease. Briggs v. T. C. I. & B. B. Co., 175 Ma., 130; 57 So., 882. 

Section 6733. 

Court has power over the records during the term. Locbwood et 
aL V. Thomas & Bushman, 73 So., 504. 

Minute record of judgment is final record of judgment. Jorden 
V. State, 74 So., 864. 

Section 6736. 

When papers lost, court may order trial on record. Birmingham 
a L. & P. Co. T. Moore Ella, 148 Ala., 115; 42 So., 1024; Northern 
Ala., Traction Co. v. Daniel, 3 App., 428 ; 57 So., 120. 

Section 6737. 

See notes to Section 5736. 

Beotion 6730. 

Section is declaratory of common law, action of court will not 
support an appeal. Ala. City, Gadsden & Atlanta By. Co. v. Ven- 
tre, 149 Ala., 658; 42 So., 1017. 

Lost charge do not afford ground for new trial. If a part of the 
record they may be supplied. Ghoate v. A. Q. S. B. B. Co., 170 Ala., 
590; 54 So., 507. 

If bill of exceptions lost, the only remedy is to supply it on notice. 
A new bill signed by the Judge will not answer. State, ex rel., 
Tate V. Powell, 184 Ala., 46 ; 63 So., 542. 

Section 6740. 

Order must contain a finding of non-residenee. Worrell v. State, 
72 So., 601. 

Section 6741. 

Appeal lies from order made upon this section. A., C. C & A. 
By. Co. V. Ventress, 149 Ala., 658; 42 So., 1017. 

A person who owns property sold by order of the Probate Court 
may have record substituted to perfect his title, though he was not 
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a party to the original proceedings. Amett v. Birmingliam C. ie I. 
Co., 173 Ala., 532 ; 55 So., 831. 
See notes to Section 5740. 

Sectdon S744. 
See notes to Section 5740. 



Bedemption must be for the whole of the property no matter how 
many the piirchaaers. Prances et al. v. White, 160 Ala., 523 : 49 So., 
334. 

The right to redeem is personal and not transferable. Wallace et 
aJ. V. Markstein, 147 Ala., 262; 40 So., 201. 

Where property brought more than mortgage debt, but excess 
never paid to mortgagee, need not tender excess. Bean v. Pearce, 
151 Ala., 165; 44 So., 83. 

May redeem from any vendee. It is not limited to immediate 
vendee. Robins v. Brown, 151 Ala., 236 ; 44 So., 663. 

A sale of equity of redemption by mortgagor after aale is not an 
assignment of his right of redemption under this section. Lewis et 
al. V. McBride et al., 176 Ala., 134; 57 So., 705. 

The right of assignment is good though by law it did not exist 
when the mortgage was made. Cowley v. Shields, 180 Ala., 48; 60 
So., 267. 

Before the Code of 1907 right was not assignable. Since the 
amendment a trustee in bankruptcy is held an assignee of the 
right to redeem. Johnston v. Davis, 180 Ala., 143 ; 60 So., 799. 

Statutory right of redemption does not come into existence until 
the equity of redemption is extingoished by foreclosure. Leitb v. 
Galloway Coal Mine, 189 Ala., 204; 66 So., 149. 

The right of redemption is not subject to sale under execution and 
does not pass by a sale of a trustee in bankruptcy. Id. 

When mortgage debt paid before foreclosure there could be no 
redemption, Remedy is cancellation. Drum & Ezekiel et al. v. Bry- 
an et al, 193 Ala., 395 ; 69 So., 483. 

Section 6747. 

A purchaser at an execution sale is entitled to possession, rents 
and profits. Ensley Mortgage & Realty Co. v. Lewis, 193 Ala., 226 ; 
68 So., 1012. 

Notice to debtor makes tenant the tenant of purchaser. Id. 

Right to redeem barred when tenant of purchaser ousted, al- 
though notice not given to landlord but to his tenant who sur- 
rendered possession. Id. 

There ifl no duty to surrender possession without demand. Puller 
V. Varnum, 147 Ala., 336 ; 41 So., 777. 

Junior mortgagee who redeems mortgage gets indefeasible title. 
Francis v. Sheats, 153 Ala., 468; 45 So., 241. 

Notice must be served, mere reading of notice to debtor not suf- 
ficient. Hutchison V. Flowers, 175 Ala., 651 ; 57 So., 719. 

Service of notice on tenant and recovery in ejectment destroys 
right to redeem. Norvell v. J. B. Phillips Merc. Co., 185 Ala., 141 ; 
64 So., 305. 

Section S748. 

Amended, Acts 1911, page 391. 

Does not a£Fect sale before Code adopted. Seals, ex parte, Rogers 
et al., 172 Ala., 651 ; 55 So., 417. 
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Debtor may maintain bill to redeem without tender when state- 
ment rendered does not give credit for personal property embraced 
in mortgage. Johnson t. Davis, 180 Ala., 143; 60 So., 799. 

When purchaser contracted to sell portions of the land but had 
not made title, demand on him and not his vendor proper. Mor- 
rison T. Formby, 191 Ala., 101; 67 So., 668. 

Section 5740. 

Tender most cover aU items to which purchaser was entitled. 
ISSAla., 204;48So., 72. 

If full amount tendered title vessels. Hesort to equity is frequent- 
ly necessary to determine the amount to be paid. Francis et al. v. 
White, 160 Ala., 523; 49 So., 334. 

Seotioii S749. 

Bedemption may be had of parcel sold to one party without re- 
claiming parcel sold to other parties. Oill v. Moore et al., 76 So., 
433. 

SMtion &748. Snbwetioii 4. 

If land bid in by mortgagor for less than debt, full debt must be 
paid to redeem. Cowley v. Shields, 180 Ala., 48 ; 60 So., 267. 

Section S762. 

A judgment creditor who has complied with the law may main- 
tain unlawful detainer. Ford v. Lewia, 146 Ala., 190 ; 41 So., 144. 

Where a homestead is sold under a mortgage, judgment creditor 
cannot redeem. Bass v. Bensou, 158 Ala., 306 ; 47 So., 1028. 

Where debtor's statutory right to redeem waa held lost before the 
sale, judgment creditor cannot redeem. Sibley v. lonton Coal Co., 
193 Ala., 182; 69 So., 1. 

■eottmiBTST. 

Value of improvements to be paid for, are only payable to the 
person who has title ; hence a person who has emtr&etecl to buy, 
but who has no title, who mokes improvements is not provided for. 
Morrison et al. t. Formby, 191 Ala., 104 ; 67 So., 668. 



Bepealed by Acts 1907, page 71. State ex reh, Coleman v. Pitts, 
Probate Judge, 160 Ala., 133; 49 So., 449. 

Section 6761. 

Bepealed by prohibition laws. 

Section 6762. 

Bepealed by prohibition laws. 

Section 0763. 

Bepealed by prohibition laws. 

Section S764. 

Bepealed by prohibition laws. 
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Seotton 6766. 

Amended, Acta 1909, page 279. 
Bepealed, Acta 1915, page 623. 

Afi the entire public road Bystem has been abolished, citations to 
the state reports alone will he given, without style of ease or citing 
of Southern Reporters to this section. 150 Ala., 526; 186 Ala., 614^ 
187 Ala., 431; 188 Ala., 630; 171 Ala., 377; 189 Ala., 168; 185 Ala, 
501;9App.,264. 

S«cttoii67d6. 
Bepealed, Acts 1915, page 623. 
See 190 Ala., 366. 

Section 6767. 
Bepealed, Acts 1915, page 623. 
See 189 Ala., 621. 

Seotion 6768. 
Amended, Acts 1911, page 390. 
Repealed, Acts 1915, page 623. 
See 188 Ala., 621. 

SMJtion 6769. 
Bepealed, Acta 1915, page 623. 

Section 6770. 

Bepealed, Acts 1915, page 623. 

Section 6771. 

Bepealed, Acts 1915, page 623. 

Section 6773. 
Repealed, Acta 1915, page 623. 
See 156 Ala., 359. 

Section 677S. 
Repealed, Acts 1915, page 623. 
See 156 Ala., 359. 

Section 6774. 
Repealed, Acts 1915, page 623. 
See 156 Ala., S59 ; 166 Ala., 108 ; 185 Ala., 508. 
See 166 Ala., 108. 

Section 6776. 

Repealed, Acts 1915, page 623. 

Section 6776. 
B^ealed, Acta 1915, page 623. 
See 150 Ala., 527 ; 166 AU., 108-10. 

Section 6777. 

Bepealed, Acts 1915, page 623. 
See 1 Ala., 515. 

Section 6778. 



Bepealed, Aets 1915, page 623. 
See 1 Ala., 515. 
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Section 6779. 

Repealed, Acta 1915, page 623. 
See 160 Ala., 272. 

Bectloii 6780. 
Bepealed, Acts 1915, page 623. 
See 154 Ala., 154; 170 AU., 7. 

Seotion 5781. 

Bepealed, Acts 1915, page 623. 

SeotioB 6782. 
Bepealed, Aets 1915, page 623. 



Bepealed, Acts 1915, page 623. 

Sectioii 6784. 

Bepealed, Acts 1915, page 623. 

Section 6786. 
Bepealed, Acts 1915, page 623. 

Section 5786. 
Bepealed, AcU 1915, page 623. 

Section 6787. 
Bepealed, Acta 1915, page 623. 

Section 6788. 
Bepealed, Acts 1915, page 623. 

Section 6789. 

Bepealed, Acta 1915, page 623. 

Section 6790. 

Bepealed, Acts 1915, page 623. 

Section 6791. 

Bepealed, Acts 1915, page 623. 

Section 6792. 

Repealed, Acts 1915, page 623. 

Section 5793. 

Bepealed, Acts 1915, page 623. 

Section 5794. 

Bepealed, Acts 1915, page 623. 
See 9 App., 264. 
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Seotk>ii>TM. 

Repealed, Acta 1915, page 623. 

8fl«ao]i B7M. 
Repealed, Acta 1915, pa«e 623. 
See 9 App., 264. 

Swti«ie797. 
Repealed, Acta 1915, pa^ 623. 

BMtkmSTIS. 

Repealed, Acts 1915, page 623. 

Repealed, Acta 1915, page 623. 

SmUohNOO. 
Repealed, Acta 1915, page 623. 

SMttratSOl. 

Repealed, Acta 1915, page 623. 

BMtloiiMin. 
Repealed, Acta 1915, page 623. 

BmUoiiWOS. 
Repealed, Acta 1915, page 623. 

Section E804. 
Repealed, Acta 1915, page 623. 

SMtton 5805. 
Repealed, Acta 1915, page 623. 
See 170 Ala., 83. 

Stetton 5808. 
Repealed, Acta 1915, page 628. 

Sectioii 5807. 
Repealed, Acts 1915, page 623. 

Section S808. 
Repealed, Acts 1915, page 623. 

Section 6800. 
Repealed, Acta 1915, page 623. 

SeotionSSlO. 
Repealed, Acts 1915, page 623. 

S«ition58U. 
Repealed, Acta 1915, page 623. 
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B«eti(m6812. 

Repealed, Acts 1915, pa^^e 623. 

Section A81S. 

Repealed, Acts 1915, page 623. 

Se<ittoii6814. 

Repealed, Acts 1915, page 623. 

BecttoiiB81&. 

Repealed, Acta 1915, page 623. 

SwttonSSie. 

Repealed, Acta 1915, page 623. 

Station ten. 

Repealed, Acta 1915, page 623. 

See 147 Ala., 401 ; 176 Ala., 499 ; 184 AIs., 74; 184 Ala., 94. 

BMtlraBSlS. 

Repealed, Acts 1915, page 623. 

SMtioiiB819l 

Repealed, Acta 1915, page 623. 
See 185 Ala., 503. 

SMttlon 6820. 
Repealed, Acta 1915, page 623. 

Section S831. 

Repealed, Acts 1915, page SS3. 
See 185 Ala., 503. 

8eotton6822. 
Repealed, Acts 1915, page 623. 

SaottenCeZS. 

Repealed, Acta 1915, page 623. 

8MtU)n0824. 

Repealed, Acts 1915, page 623. 

Section 6826. 

Repealed, Acts 1915, page 623. 

Section 6826. 
Repealed, Acts 1915, page £23. 

Section S827. 

Repealed, Acts 1915, page 623. 

Section 6828. 

Repealed, Acts 1915, page 623. 
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Section 6829. 

Bepealed, Acta 1915, page 623. 

flection 5830. 

Bepealed, Acts 1915, page 623. 

SflotLon 6831. 

Itepealed, Acts 1915, page 623. 

SeotUm S832. 

Repealed, Acts 1915, page 623. 

Seetioii S833. 

Repealed, Acts 1915, page 623. 

Seeti0D6834. 

Repealed, Acts 1915, page 623. 

Section 6836. 

Bepealed, Acta 1915, page 623. 

Section 6836. 

Bepealed, Acts 1915, page 623. 
See 167 Ala., 384 to 391. 

Section 6887. 

Repealed, Acts 1915, page 623. 



Amended, Acts 1915, page 294. 
Amended, Acts 1915, page 375. 
Bepealed, Acts 1915, page 623. 

Section 6888. 

Bepealed, Acts 1915, page 623. 

Section 6840. 

Bepealed, Acts 1915, page 623. 

Section 6841. 

Bepealed, Acts 1915, page 623. 
See 150 Ala., 526. 

Section 6842. 

Repealed, Act« 1915, page 623. 

See 150 Ala., 526; 166 AU., 107-108; 165 1 

Section 6843. 
Repealed, Acts 1915, page 623. 
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Section 6868. 

The bill to -abate the purchase price for land will not lie when 
remedy by set-off is available. Williamfl et al. v. Neal, 152 Ala., 435; 
44 So., 551. 

Any demand may be set off capable of measTirement in a legal 
sense, not sonnding in damages merely. Morris v. Bank of Attalla, 
153 Ala., 352; 45 So., 219. 

Damage to property by use or waste may be set off. 172 Ala., 117 ; 
55 So., 31. 

A debt against an insolvent bank prosecuted after it had become 
insolvent cannot be set off. Oata v. Smith, 176 Ala., 39 ; 57 So., 438. 

Claim for conversion of property may be set off. Copeland v. 
Union Nursery Co., 187 Ala., 148 ; 65 So., 834. 

The demand must be subsisting at the time the suit was brought. 
Slaughter v. Martin, 9 App., 285 ; 63 So., 689. 

In suit against bank for wrongfully refusing to pay check, bank 
may plead in set off that plaintiff's funds had been used to make 
good a shortage in another transaction. Hooper v. Herring, 9 
App., 292; 63 So., 785, 

When sued on account defendant could set off the value of lumber 
purchased by plaintiff if the defendant had either the legal or equi- 
table title. Steverson v. Agee & Co., 9 App., 389 ; 63 So., 794. 

A respondent to a bill by a trustee in bankruptcy of a corporation 
may set off claim for salary rendered and money advanced to pay 
debt, when sued for stock transferred to him. West v. Cowan, 189 
Ala., 138; 66 So., 616. 

A debt or demand not sounding in damages merely, is one which, 
when the facts upon which it is based are established, the law is ca- 
pable of measuring accurately. 192 Ala., 265 ; 68 So., 890. 

An action for malicious prosecution sounds in damages merely. 
Barnes v. MsrshaU, 193 Ala., 94; 69 So., 436. 

Section 6869. 

Dunage for failing to repair may be set off against rent. Don- 
nelly V. House et al., 160 Ala., 325 ; 49 So., 324. 

Conversion of property is properly set off against purchase price 
of other property. Copeland v. Union Nursery Co., 187 Ala., 148 ; 
65 So., 834. 

Section 6860. 

Plea most contain all the averments that would make it a good 
complaint. J. C hyele Milling Co. v. North Ala. Grocery Co., 77 
So., 748. 



Where there have been several appeals to the Supreme Court 
where the cost was taxed against the plaintiff, the cMt of these ap- 
peals are properly set off against the judgment obtained by plain- 
tiff, where plaintiff is suing as administrator and there are no other 
assets of the estate, and defendant has paid part of said cost and is 
liable for the balance. L. & N. R. R. Co. v. Perkins, 1 App., 376 ; 
56 So., 105. 

Section 6866. 

Sureties right to recoupment. Merchants Bank v. Acme Lumber 
Co., 160 Ala., 435; 49 So., 782. 

Recoupment defined, statutory and common law recoupment dis 
tinguishcd. Averments necessary to good plea. Car. Portland Ce- 
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ment Co. v. Ala. Con. Co., 162 Ala., 380 ; 50 So., 332 ; B. D. Burnett 
Cigar Co. V. Art WaU Paper Co., 164 Ala., 547 ; 51 So., 263. 

Set-off most be especially pleaded. Bizby Theisen Co. v. Eavenfl, 
186 Ala., 507; 65 So., 81. 

BecoQpment must be specially pleaded. H. H. Hitt JJomber Co. t. 
MeCannac, 13 App., 453; 68 So., 696. 

SMtionSSSl. 

Jnrisdiction to repeal stock law is limited. McKinney y. Com. 
Court Bibb Co., 168 Ala., 191; 52 So., 756. 

Effect of on local law, Almon et al. v. Court of Co. Bev, Lawrence 
Co., 179 Ala., 662 ; 60 So., 895. 

Proceedings will not be quashed because judgment entry does not 
show that court ascertained facts stated in petition or that it was 
signed by requisite number. Wright t. Co. Com. Geneva Co., 180 
Ala., 534; 61 So., 918. 

Act is constitutional. Edwards v. Bibb Co. Board of Com., 193 
Ala., 554; 69 So., 449. 

S«otion6882. 

Amended, Acts 1909, page 124. 

See notes Sections No. 3306 and 3312 of the Code. 

Petitioners most be bona fide freeholders owning a freehold estate, 
but need not reside in the precinct. Brazell v. Co. Court of Bloont 
Co., 155 Ala., 196; 46 So., 584. 

A petition is not void because it includes elements not in the stat- 
ute. CroBwhite v. Com. Court of Colbert Co., 162 Ala., 99 ; 49 So., 
870. 

But including such elements rendered the election void. Id. 

Geese are not embraced in the statute. Id. 

For BufBciency of order, see McKinney v. Com. Court of Bibb Co., 
168Ala., 191;52So., 756. 

But see also Section 3312 of the Code and notes. 

If for precinct petition required, if for whole county not. Al- 
more v. Court of Com. Revenue Lawrence Co., 179 Ala., 662; 60 
So., 895. 

Proceedings held sufBcient. Wright v. Court of Com. Green Co., 
180 Ala., 534 ; 61 So., 918 ; Edwards v. Bibb Co. Board of Com., 193 
Ala., 554; 69 So., 449. 

Section S88S. 

A person may own land in the precinct and be entitled to sign 
the petition, and yet not be entitled to vote. Brazell v. Com. Court 
Blount Co., 155 Ala., 196; 46 So., 584. 

Section 5884. 

For ease where election was contested, see Dennis v. Chilton Co., 
192Ala., 146;68So., 889. 

Defective certificate not fatal. Edwards et al. v. Bibb Co. Board 
of Com., 193 Ala., 554; 69 So., 449. 

Seotlon S88fi. 

Amended, Acts 1909, page 231. 

Section S886. 

All of certain named stock may be prohibited, depending on the 
proceedings. Madison v. State, 11 App., 225 ; 65 So., 848. 
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8wtioB6887. 

The Act as orig^Bally framed was held inauffieient to support a 
conteflt. Season et al. v. Shaw, 148 Ala., 544 ; 42 So., 611. 

But when bronght into the Code this defect was remedied, Wright 
V. Court of Co. Com. Geneva Co., 180 Ala., 534 ; 61 So., 918 ; Hutto 
et al. v. Walker County, 185 Ala., 505 ; 6* So., 313 ; Denuifl v. Clilton 
Comity, 192 Ala., 146 ; 68 So., 889. 

Filing of bond is juriadietional. Hutto v. Walker County, 185 
Ala., 505; 61 So., 918. 

Bond keld sufficient. Id. 

SeGtioB6889. 
Sufficiency of complaint. Jones v. Duncan, 4 App., 388; 58 So., 
972. 

SeetioD68M. 

Notice to owner not necessary if be had already had notiee. Tid> 
well v. Robinette, 12 Ala., 655 ; SS S«.. 55S. 

B«otionS89T. 

Held not to create any liabili^ on the owner but proceedings are 
direct against the stock. Jones v. Hioes, 157 Ala., 624; 47 So., 739. 

a 

See notes to Section 5897, 

Beotton 5899. 

notion against akexiS tor failing to execute an attachment held 
sufficiently specific. Higdon v. Fields, 6 App., 281 ; 60 So., 594. 

Seotioii 6904. 

A pending action for damages against ^eriff for penalty tot fail- 
ure to levy an attachment, will not abate aetion for penalty. Hig- 
don V. Fields, 6 App., 281 ; 60 So., 594. 

Sheriff may state facts of his defense by way of plea. Spenny v. 
Sorrell, 12 App., 651; 68 So., 547. 

8MtloiiS90B. 

See notes to Section 5904. 

Section S01O. 
See notes to Section 5904. 

SeoHon 6920. 

Remedy is given to parties to action, and not to witnesses for fees 
collected and not paid. TurMn v. Qillespie, 169 Ala., 491 ; 53 So., 
909. 

Section 6938. 

Applies to the payment of a warrant for taxes alleged collected 
under void law. Norwood v. Goldsmith, 168 Ala., 224 ; 53 So., 84. 

When motion the remedy mandamus will not lie. Brown, 
Treasurer, v. Gray-Budgett Padgett Co., 186 Ala., 561; 65 So., 
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Section 6046. 

Demand is esaentisl to sastain motdoa. McCarley v. Wliite, 154 
Ala., 295; 45 So., 155. 

Failure to pay money into court does not deprive attorney of the 
right to make any defense that he could make in an action of aa- 
Bumpsit White t. Ward, 157 Ala., 345 ; 47 So., 166. 

Seotion 5965. 

Where there is no oral evidence in Equity, there is no presumption 
as to finding of facts. Blair et al. t. Jones et al., 78 So., 69. 

Rules governing court in reviewing findings of Chancellor. Free- 
man V. Blount Co., 172 Ala., 655 ; 55 So., 293. 

Only applies when Chancellor did not see the witness. Andrews 
et al. V. Grey, 74 So., 62. 

Where jury trial had, court may consider exceptions. Ala. F. & 
N. B. B. Co. T. AUoeviUe, 74 Ala., 441. 

Section 5967. 

Amended, Acts 1915, page 816. 

Section 6960. 

Amended, Acts 1915, page 816. 

8M>tion6066. 

Applied in a will case, see Smith et al. v. Smith, 157 Ala., 79 ; 47 
So., 220. 

Thist statute frees the court from the rule of "The law of the 
case." Ala. Con. Coal ft Iron Co. v. Heald, Admr., 168 Ala., 626; 

53 So., 162. 

Yet necessity of stability and nmformity of opinion must be 
looked to. Id. 

Former opinion does not govern when record on second appeal 
does not make out a case. Mann v. Darden et aL, 171 Ala., 142; 

54 So., 504. 

Former opinion not res adjudicata. Gulf Compress Co. v. Jones 
Cotton Co., 172 Ala., 645; 55 So., 206. 

For case enjoining multiplicity of suits where doctrine applied, 
see Sou. Steel Go. v. Hopkins et al., 174 Ala., 465; 57 So., 11. 

Section 6970. 

Amended, Acts 1911, page 546. 

Section 6987. Bnbaection 7. 
Amended, Acts 1915, page 725. 

Section 6993. 

Amended, Acta 1907, page 86. 

Section 6997. 
Amended, Acts 1915, page 594. 

Section 6998. 
Amended, Acts 1915, page 594. 
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Seotloii 5998 (a) 
ThiB is a section added to the Code by Acta 1909, page 164. 

Sflotlon 5999. 

Amended, Acts 1915, page 594. 

BtaaonWM. 

Amended, Acts 1915, page 594. 
Amended, Acts 1915, page 712. 

8actlone023. 

When suTvejoT did not reduce survey to plat and did not sign 
memoranda officially, Borvey not presomptiTe evidence. Fcrgoson 
V. Shipp, 73 So., 414. 

SMtion 6036. 

Means that material in structure will not be lost. It does not 
mean that it can be used where it is. It converts it into personalty, 
Edgar t. State, 156 Ala., 147; 47 So., 295. 

In an action of trespass by removing house, defendant may miti- 
gate damages under this section under plea of the general issue. 
Marbury Lumber Co. v. Lamount, 169 Ala., 33 ; 53 So., 773. 

Section applies only to lines fixed by the original government 
survey. First Ave. C. & L. Co. v. McWilson, 182 Ala., 276 ; 62 So., 
531. 

Does not apply to buildings erected prior to enactment. Xjamount 
V. Marbury Lumber Co., 187 Ala., 436 ; 66 So., 369. 

Section 6028. 

Statutory method of dedication does not prohibit otiier methods. 
E. Birmingham Realty Co. v. Birmingham Mach. & F. Co., 160 Ala., 
461; 49 So., 448. 

When a railroad company platted land and sold lots it conld not 
lay track on streeta without condemning. South & North Ala. B. B. 
Co. V. Davis, 185 Ala., 193; 64 So., 606. 

Maps and plats may be construed part of conveyances, although 
Dot acknowledged, certified, etc., by definite, certain reference. 
Thrasher v. Boyster, 187 Ala., 350; 65 So., 796. 

Sectioii6030. 

When land platted under this system owner of lot owns fee to the 
middle of the street, subject to easement. 182 Ala., 419 ; 62 So., 712. 

Applies in case of new survey or reproducing of last plat. Bn- 
dolph V. Cit7 of Birmingham, 188 Ala., 620; 65 So., 1006. 

S«otion6032. 

For proceedings to vacate reviewed by the court, see Highland 
Bealty Co. v. Avondale Land Co., 174 Ala., 326 ; 56 So., 716. 



Sections 6029 and 6030 apply to new survey under this section. 
Rudolph V. City of Birmingham, 188 Ala., 620; 65 So., 1006. 
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SeotMneOSG. 

Statntor; penalty and trespaas may be joined. Budolph v. 
Holmes, 78 So., 839. 

The owner may Bue though not in possession. Honest belief of 
ownership by defendant a good defense. Long t. Cummings, 156 
Ala., 577; 47 So., 109. 

Legal title to trees must be shown by plaintiff. Possession is not 
sufScient to support action. Smythe Lomber Co. t. Austin et al., 
162Ala., 110;49So., 875. 

One who cuts trees openly under elaim, where there is a diapnted 
line is not liable. Long v. Cummings, 165 Ala., 312 ; 51 So., 743. 

In trespass quare clausum fregit amendment by adding a count 
under this section is permissible. But under old Code would not 
relate back. Pli^d v. "Wilson, 171 Ala., 139; 54 So., 528". 

If oTCTseer of road out trees in good faith in repairing the road, 
believing they were in the right of way, he is not liable under thin 
section. Webb & Bros. t. Story, 184 Ala., 583 ; 64 So., 153. 

Actions under this section are governed by Section 5355 as to 
jurisdiction under 450.00. O'Reilly v. Masterson, 3 App., 666; 57 
So., 1013. 

Seotlon6037. 

In action under this section plaintiff may diseontinue as to one 
defendant without discontinuing as to alL Wright v. Samples, 162 
Ala., 222; 50 So., 26S. 

F(ff general discussion as to the torm of action under this and 
kindred statutes, see Drennen Motor Car Co. v. Eevans, 192 Ala., 
150; 68 So., 303. 

Seatinn 6089. 

Claimant may show process void. But if process not void on its 
face, he cannot inquire into validity of levy. Bradford & Sons v. 
Bassett, 151 Ala., 520^ 44 So., 59. 

Landlord eamuot set up his lien by claim suit in detinue by mort- 
gagor against mortgagee of crop. Mere lienor cannot be claimant 
in detinue suit. Johnson v. New Enterprise Co., 163 Ala., 463 ; 50 
So., 911. 

Form of claim bond approval by the court. 4 App,, S30; 58 So., 
953. 

A mere lien legal or equitable paramount to plaintiff's ri^rt will 
support a claim suit. Stone River N. Bank v. Lemian Milling Co., 
9App., 322;63So., 776. 

The statute permitting lienors to intervene extends only to cases 
of levy of attachment or execution end does not extend to or in- 
clude detinue suits. Botler-Kyser Mfg. Co. v. C. of G. B. B. Co., 
190 Ala., 646; 6.7 So., 3»3. 

When property levied on the only issue is, was the property sub- 
ject to the process! Millitello v. B. F. Boden Gro. Co., 190 Ala^ 
675; 67 So., 420. 

Equitable matters are available in elaim suit. 193 Ala., 607 ; 69 
So., 565. 

Plaintiff need not introduce judgment; execution is sufScient. 
Cochran v. Garrard & Son, 150 Ala., 579; 43 So., 721. 

The only issue of fact is, was property the property of the defend- 
ant in the execution and subject to its satisfaction t Bradford & 
Son V. Bassett, 151 Ala., 520 ; 44 So., 59. 
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If the plaintifiF asserts a lien, claimant ma; show no lien exists. 
Samuel Gaus Co. v. Tyaon, 170 Ala., 513 ; 54 So., 237. 

If claim suit is dismissed for want of afSdavit and no issue made 
up or tried, the judgment diemiBsing does not bar the claimant from 
setting up his title to the property when sued on the claim bond. 
Holloway v. Burrough & Taylor Co., 4 App., 630; 58 So., 953. 

Cost property taxed against the claimant who fails to prosecute. 
McCormack v. Malone, 10 App., 623; 65 So., 711. 

Does not apply to claims in detinue suit. Shreve-Milligan Live 
Stock & Vehicle Co. v. Pelham, 6 App., 262; 60 So., 516. 

But under claim anit in detinue value of property should be fixed. 
Milligan v. Nettles, 7 App., 416 ; 60 So., 957. 

flection 60^. 
For proper endorsement by sheriff, see Henderson v. Holman, 193 
Ala., 262; 69 So., 424. 

Seotion 6043. 

Complainant may amend bis affidavit to meet the provisions of 
thia section. Witherington & Gainer, 149 Ala., 655 ; 43 So., 117. 

Amount due on mortgage has to be determined, only when claim 
sustained, and claimant does not have to show amount due in order 
to proceed. Houston v. Davis, 162 Ala., 122 ; 47 So., 869. 

To support claim by mortgage, claimant must state in his claim 
the nature of his claim. HaJI & Brown Wood Working Machine 
Co. v. HaUey M. Co., 174 Ala., 190; 56 So., 726. 

SeoOoii 6060. 

Procedure under thia section and Seotion 6051 distingoiBhed. 
Henaley v. Orendorfl, 152 Ala., 599 j 44 So., 869. 

This section provides a short method of interpleader, applicable 
only when facts would authorize interpleader in equity, Stewart 
V. Sample, 168 Ala., 270; 53 So., 182. 

Substituted defendant liable for coat. Stewart v. Samples, 8 App., 
663; 62 So., 338. 

Where bill of interpleader will not lie the statutory remedy does 
not exist. Davis v. Douglaa, 12 App., 581 ; 68 So., 528. 

Appearance after an order substituting heir as defeodant over 
his objection is not voluntary. H. C. Sehrander v. A. Z. Bailey Gro- 
cery Co., 74 So., 745. 

Seotion 6091. 

Substituted defendant assumes all the burden of the real defend- 
ant who is discharged. Riely v. Dillon & Fennel, 148 Ala., 283 ; 41 
So., 768. 

Claimant assumes no burden that the original defendant did not 
have. Hensley v. Orendorff, 152 Ala., 599 ; 44 So., 869. 

Distinction as to liability between person coming in under this 
section and person filing claim suit. Shreve-MiUigan Live Stock & 
Vehicle Co. v. Pelham, 6 App., 262; 60 So., 516. 

Seotion 6060. 

Order removing trustee will not support an appeal. Ex parte, 
Jones, 186 Ala., 567; 64 So., 960. 
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Seotton 6086. 

Attorney who baa midered aerrice under a contract with the ad- 
ministrator may recover against his sncoessor if condition. Leahart 
V. Dudmeyer, 158 Ala., 295; 48 So., 371. 

SMttcm609S. 

For procedure under this chapter, see Biue et al. v. Ivey et al., 
162Ala., 44S;50So., 223. 

Qnalifications necessary to enable school trostee to sae for land. 
Bnsbee v. Thomas, 175 Ala., 423; 57 So., 587. 

SeottoB 6102. 

Order remOTing troatee will not support appeal. Ex parte, Jones, 
186 Ala., 567; 64 So., 960. 

Swtlon 6110. 

A corporation sued out of its county jointly with a resident of 
the county where the suit is filed, may enter its plea in abatement 
at any stage of the proceedings, when such other party ia elimi- 
nated as a defendant. Eagle Iron Co. v. Bangh, 147 Ala., 613: 41 
So., 663. 

Tenne and jurisdiction for divorce not affected by this section. 
Bnokett t. Buchett, 174 Ala., 315 ; 56 So., 586. 

It is too late to plead to the juriadiction after two contLouancefr 
and after plaintiff is ready for trial. If right to plead is so lost it 
cannot be revived by appeal to the Circoit Court. Wolf v. Mo- 
Gangh, 175 Ala., 299 ; 57 So., 754. 

Corporation may be sued for deceit in the county of the act 
complained of whether it has agent tliere or not. H. M. Jn<^ v. 
Washburn Crosby Milling Co., 1 App., 470 ; 56 So., 2. 

For rules for determining which county a man resides in, see Tay- 
lor V. Chattanooga Medicine Co., 5 App., 419 ; 59 So., 707. 

Plea may be good to count in contract and not to oount in tort. 
Wooddy V. Berry, 190 Ala., 308 ; 67 So., 450. 

Act claim for statutory penalty for not satisfying mortgage is- 
properly brought in the county where the mortgage is recorded. 
Drennen & Mort. Car Co. v. Evans, 192 Ala., 150 ; 68 So., 303. 

A person sued on a contract outside of his county may abate the- 
suit by proper plea. HuntsviUe Gro. Co. v. Johnson, 13 App., 488 ; 
69 So., 967. 

For place to sue corporation, see Southern B. B. Co. v. Goggiugs,. 
73 So., 958. 

Insurance company that has ceased to do business in the State may 
be sued in capital city court. Part of section unconstitational and) 
void. Ex parte, Western Union Tel. Co., 76 So., 438. 

Section 6113. 

Applies only when corporations are sole defendants and not when, 
sued with another. Eagle Iron Co. v. Baugh, 147 Ala., 613 ; 41 So.,. 
663. 

Using soliciting agent with no power to contract is not doing busi- 
ness. Abraham Bros. v. Sou. B. B. Co., 149 Ala., 547 ; 42 So., 837. 

Applies to suit by administrator for wrongful death of intestate.. 
A. G. S. R. B. Co. V. Ambrose, 163 Ala., 220 ; 50 So., 1030. 
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A plea in abatement by foreign corporation, that when suit was 
eommeneed it waa not doing buaineas in the county, held not 
demarable. J. I. Case Threshing Co. v. McGnire, 77 So., 729. 

It is not reqmred that the entire injury ahoold haTe occorred in 
the county. Son. B. B. Co. t. Harrington, 166 Ala., 630; 52 So., 67. 

Suit for injury to land by corporation is properly brought in 
county where land lies, though corporation not doing businesB nor 
haa agent in said county. Ala. W. B. B. Co. v. Wilson, 1 App., 306; 
65 So., 932. 

Complaint need not show venue of the injury. Sou. B. B. Co. T. 
HobBtm, 4 App., 408 ; 58 So., 751. 

Ejecting person from train falls within the terms personal in- 
juries. Hatcher v. Sou. B. B. Co., 191 Ala., 634; 68 So., 55. 

An action for perstmal injury may be brought in the county where 
the injury occurred against a corporation that does not do business 
nor have an agent in such county. American Coal Corporation T. 
Boux, 192 Ala., 574; 68 So., 970. 

Section 6116. 

Stay of action in discretion of court, when. Wsstem Unioa Tel. 
Co. V. Harveyton, 73 So., 550. 



By taking out license a corporation does not become a public serr- 
ice corporation. Cor. GnU Commerce Co. v. Harris, Cortner & Co., 
158 Ala., 343; 48 So., 477. 



Warehouse receipt as evidence of ownership. Poreh v. Lewis, 6 
App., 523; 60 So., 444. 



Transfer of a receipt is a symbolical delivery of goods. Peoples 
Savings & Trust Bank v. Hnttig Mfg. Co., 1 App., 394; 55 So., 929. 

Section 6130. 

A bill of lading issued by a party not authorized to issue it, not 
binding. L. & N. B. B. Co. v. National Park Bank of N. T., 188 Ala., 
109; 65 So., 1003. 

Does not apply to bills issued by mortgagee's agent. National 
Park Bank of N. T. v. L. & N. R. B. Co., 74 So., 69. 

Section 6139. 

Evidence held sufficient to submit question to juiy as to whether 
consignee consented to sale without complying witii statute. Bo- 
ahell V. Bee. of St. L. & S. P. B, B. Co., 76 So., 282. 

Section 6148. 

Applies only to corporations organized for improving navigation 
or navigable rivers and developing water power, by dam and lock 
system. State, ex rel.. Attorney General v. Ala. Power Co., 176 Ala., 
620; 58 So., 462. 
See notes to Section 6147. 
13 
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Sectaoii 6160. 
Where will specifically refers to future bom child or cliildrei) and 
provides that they shall not take, Bection does not apply. Shackle- 
ford et al. T. Washburn, 180 Ala., 168; 60 So., 318. 

Where a will is made to a wife with power to sell, the birth of 
children does not revoke the power. Woodliff et al. v. Dnnlap, 187 
, Ala., 255 ; 65 So., 936. 

Seetioii 6168. 

Qualifying as executrix, etc., does not prevent widow from dis- 
sentingT- Eastbnm et al. t. Cainzas, 193 Ala., 574; 69 So., 459. 

S«cti0B6169. 

Amended, Acts 1911, page 417. 

Section 6172. 

When testator signed by mark, witness must write own name. 
An attempted writing of witness' name held not sufficient Wade 
et al. V. Cole et al., 77 So., 234. 

For formalities necessary to revoke a wiU, see Bruce et al. v. 
Sierra, 175, Ala., 517; 57 So., 709. 

To appoint testamentary executor or guardian will must comply 
with this section. Blacksherer Co. v. Northrip, 176 Ala., 190; 57 
So., 743. 

Where party making will cannot write witnesses both must taga 
at subscribe. Dawklns v. DawMns et al., 178 Ala., 666 ; 60 So., 289. 

Applies to will made in another state where they attempt to pass 
title to property in this state. Pitts et aL v. Darby et al., 182 Ala., 
370; 62 So., 523. 

When two witnesses attest regularly it matters not that the others 
who attested did not do so regularly. Jones v. Brooks, 184 Ala., 
115j63So.,978. 

Proof necessary to supply lost wiU. 190 Ala., 654; 67 So., 301. 

Section 6174. 

Effect of agreement to make a certain kind of will, power to re- 
voke such will. Allen et al. v. Brownsburg, 147 Ala., 317 ; 41 So., 
771. 

Execution of second will revokes first. Wilson v. Bostick, 151 
Ala., 536 ; 44 So., 389 ; Brace et aL v. Sierra, 175 Ala., 517 ; 57 So., 709. 

Bevocation is the act of the mind which must be demonstrated by 
visible sign or action as set out in this section. AUen v. Scruggs et 
al., 190 Ala., 654; 67 So., 301. 

Instrument treated as codicil notwithstanding this section. Koh- 
lenberg V. Shaw, 73 So., 932. 

Section 6176. 

Witness by mark not permissible. Dawldns v. Dawklns, 179 Ala., 
666; 60 So., 289. 

Section 6182. 

Will does not have to be first probated in jurisdiction of testator's 
domicile to give jurisdiction. Frederick v. Wilboume et al., 73 So., 
442. 
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On contest of will proof must be by both sabscribing witnesses if 
available, and absence most be accounted for to get secondary evi* 
dence. Bamett t. Freeman, 72 So., 395. 

Section 6188. 

When a record is admisBible as evidence. Cununiugs v. McDonald, 
169 Ala., 96; 66 So., 717; Stephenson v. Bichardson, 1S9 Ala., 360; 
66 So., 497. 

B«otioii 6196. 

Any objection that goes to the validity of the will may he a 
ground for a contest. Ellis v. Croason, 147 Ala., 294; 41 So., 942; 
Hays V. Bowdoin, 159 Ala., 600 ; 49 So., 122. 

Party who has bought interest of heir may contest. Elmore v. 
Stephens, 174 Ala., 228; 57 So., 457. 

Any one who has an interest to be conserved may contest. 
Stephens v. Bichardson, 189 Ala., 360 ; 66 So., 497. 

lUght to contest is limited to a direct legal or equitable interest 
Braasch v. "Worthington, 191 Ala., 210 ; 67 So., 1003. 

Borden is coi contestant as to sanity of testator. West v. Ar- 
ringtou, 76 So., 352. 

SeeUon 6207. 

A decree holding a will good as to certain heirs and bad as to 
others is erroneous. McCann v. Ellis et al., 172 Ala., 60; 55 So., 303. 

Issae most be submitted to jury on Beasonable demand. Ex parte, 
Colvert, 188 Ala., 650; 65 So., 964. 

Issue confined to allegations. Evidence heard and properly re- 
corded in the Probate office admissible in contest in Chancery. 
Stephens v. Bichardson, 189 Ala., 360; 66 So., 497. 

Such evidence sufficient to establish a prima facie case. Cum- 
mings V. McDonald, 189 Ala., 96; 66 So., 717. 



See notes to Section 6196. 



Ctirls 13, 14 and 16 years in cnstody of father are children under 
this section. Qarrison v. State, 74 So., 726. 

Seotion 621B. 

Amended, Acts 1911, page 548. 

Code form held sufficient. Thomas v. State, 156 Ala., 166; 47 
So., 257. 

Section 6217. 

Term "dwelling house" does not include the curtilege. Mobley 
V. State, 151 Ala., 123; 44 So., 379. 

May be joined in indictment with counts for violating the "Anti 
Boycott Act." Burt v: State, 159 Ala., 134; 48 So., 851. 

If language susceptible of obscene or vulgar meaning court should 
aubmit ease to jury. Tumey v. State, 168 Ala., 128 ; 52 So., 910. 

Same rule governs as to insulting language. Wiley v. State, 10 
App., 249; 65 So., 204. 

A girl or woman may be convicted under this section. Ex parte, 
Daly V. State, 194 Ala., 29; 69 So., 598. 
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Laneroage held properly gabmitted to jury with the smroiuidii^ 
cirfimnatsnceB. 11 Ala., 176 ; 65 So., 667. 

It ifl inuaaterial that the defendant did not intend for the lan- 
guage to be heard. Jordan t. State, 13 App., 186 ; 68 So., 585. 

If defendant osed in«alting langnage in his own hooae in the hear* 
ing of hia wife and mother-in-law, he is guilty. Id. 

Section 6218. 

For proper indictment, see Johnson t. State, 152 Ala., 46 ; 44 So., 
670; Peters v. State, 166 Ala., 35 ; 51 So., 592. 
Threatening or abnsive letter defined. Id. 

8eetion6219. 

If one aids or assists a party to suicide he is guilty of mnrder. 
MeMahan t. State, 168 Ala., 70 ; 53 So., 89. 

Statute applied in Morris v. State, 146 Ala., 66 ; 41 So., 274 ; Jonea 
T. State, 174 Ala., 53; 57 So., 31. 

Common law always treated parties connected with misdemeanors 
as accomplices, etc., as principals except that it took little notice of 
oondnct after the fact. Smith t. State, 8 App., 187 ; 62 So., 575. 

Evidence of other similar deeds of defendant's co-conspirators ad- 
missible when. Howler t. State, 72 So., 759. 

8«otion6221. 

The omission to fix the maximum does not raider the section un* 
constitutional. Omission is cored by Section 7622. Palmer v. State, 
168 Ala., 124; 53 So., 283. 

Measure and hind of proof to couTiet. Boice t. State, 10 App., 
100; 65 So., 83. 

Section 6230. 

Indictment need not allege value. Thomas v. State, 166 Ala. 
40; 52 So., 34. 

Measure of damages is value before and after injury and not eom- 
pensatiou for loss of the use of animal daring disability. James v. 
State, 170 Ala., 72; 54 So., 494. 

For BufQcieney of warrant, see Campbell v. Johnson, 5 App., 518 
59 So., 708. 

Section 6231. 

This defense must be set up in the trial and cannot be ground for 
motion for a new trial. Ingles v. State, 13 App., 184 ; 68 So., 583. 

Section 6232. 

For sufficiency of allegation as to custody, see Christian t. State, 
171Ala., 52;54So., 1001. 

Does not prevent the mere killing. The killing must have been 
emeily done. Abercrombie v. State, 8 App., 326; 62 So., 966. 

Section 6334. 

To justify the killing of a dog to protect another animal, the value 
of a dog must not be greatly in excess of the value of the animal pro- 
tected. Kenshaw t. McKown, 12 App., 485; 68 So., 559. 



Section 6236. 

See note to Section 6234. 
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Section 0236. 

See note to Section 6234. 

Swtion6239. 

Indictment most allege an intent to defrand. Jonea v. State, 
10 App., 152; 65 So., 411. 

Section 6243. 

An appeal from conviction for violating cit^ ordinances is not 
governed by this section. Ferry v. State, 1 App., 253 ; 55 So., 1035. 

An exception must be made before court can review the action of 
the court trying defendant without a jury. Rowe v. State, 2 App., 
238;57So., 72. 

The ruling of the court granting or refusing bail must be reversed 
to be reviewed. State v. Carter, 7 App., 1 ; 60 So., 941. 

Bail allowed on appeal when sentence does not extend over Eve 
years. Ex parte, Crews, 12 App., 300 ; 67 So., 824. 

Construed with Sections 6247-6255-6264 and mle 43, as to filing 
written request. Elvers et al. v. State, 13 App., 362 ; 69 So., 387. 

Section 6244. 

Changes old law so as to permit appeal to take the place of a writ 
of error. Gaines v. State, 146 Ala., 16 ; 41 So., 865. " 

In misdemeanor eases on trial defendant must give bail or satisfy 
the judgment or go to jail. Johnson v. State, 172 Ala., 424; 55 So., 
226. 

Judgment examined and held sufficient to snpport an appeaL Ex 
parte, Rodgera, 12 App., 218; 67 So., 710. 

Wliere a case has been remanded for re-sentence such re-sentences 
will not support an appeal. 12 App., 253 ; 67 So., 798. 

Section 6246. 

It is not necessary to snpport an appeal by the State that an ex- 
ception be taken to the judgment. State v. Silks, 147 Ala., 160; 41 
So., 777. 

This enactment is constitutional. State v. Lacy, 158 Ala., 16; 
48 So., 343. 

Authorizes city to appeal when its convict is discharged on habeas 
corpus. City of Bessemer v. EdgU, 162 Ala., 201; 50 So., 270. 

Transcript must contain certificate of appeal. Hurd v. Gi^ of 
Troy, 170 Ala., 113; 54 So., 495. 

Supreme Court jurisdiction is appellate only. Franks V. State, 
llApp., 70;65So., 857. 

Section 6246. 

Where state appeals under this section, no question but a consti- 
tutional one can be considered. State v. McCarty, 5 App., 212; 59 
So., 543 i State v. Parker, 5 App., 231 ; 59 So., 741. 

Section 6248. 
If bill not signed in time it cannot be considered. Fantroy V. 
State, 166 Ala., 27; 51 So., 931. 
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Seotioii 6249. 

Amended, Acts 1911, page 113. 

Since the Code has no regulation as to how the desire to appeal 
Bhall be made known, rule 43 was properly adopted. Kivers et al. 
v. State, 13 App., 362 ; 69 So., 387. 

Secticni 8260. 

See notes to Section 7249. 



It is not necessary for the Appellate Court to re-sentence. Wei- 
nard v. State, 149 Ala., 57 ; 42 So., 991. 

Section 6265. 

Construed with Rule 42, as to time of making out and forwarding 
transcript. Campbell v. State, 182 Ala., 18 ; 62 So., 57. 

It is the duty of Appellant to see th»t transcript is forwarded in 
time. PoweU v. State, 5 App., 150 ; 59 So., 328. 

Appeal is subject to be dismissed if statute not complied with. 
Williams v. State, 6 App., 16 ; 60 So., 416. 

Provisions of this section are mandatory as to both Clerk and the 
appellant. Lampley v. State, 6 App., 23; 60 So., 415. 

Section 6266. 

Amended, Acts 1915, page 708. 

Objections to be available must be raised before the trial Court. 
Mathews v. State, 3 App., 7 ; 57 So., 390. 

Matter will be stricken from transcript when improperly in it on 
motion. 8 App., 408 ; 62 So., 992. 

The record must show that a capital felony was specially set, etc. 
Hardsraan v. State, 14 App., 27 ; 70 So., 961. 

The 1915 amendjuent took effect on pending appeals. 14 App., 
89; 71 So., 972. 

Transcript should not contain the order of the court for a special 
venire or order for fixing date of trial unless question raised. Paltry 
T. State, 72 So., 36. 

Section 6262. 

Amended, Acts 1909, page 62. 

Section 6264. 

All questions on the records will be considered in the Appellate 
court whetiier raised on the trial or not. Gaines v. State, 146 Ala., 
16; 41 So., 865. 

For examples of error without injury, see Hill v. State, 146 Ala., 
51; 41 So., 621; Morris v. State, 146 Ala., 66; 41 So., 274; Jacob v. 
State, 146 Ala., 103 ; 42 So., 70 ; Brooks v. State, 146 Ala., 153 ; 41 
So., 156; Hammond v. State, 147 So., 79 ; 41 So., 761 ; Peck v. State, 
147 Ala., 100; 41 So., 759; James Knight v. State, 147 Ala., 104; 41 
So., 911; Burrows v. State, 147 Ala., 114; 41 So., 987; Qergans v. 
State, 148 Ala., 566 ; 49 So., 829 ; Canvell v. State, 148 Ala., 576 ; 39 
So., 220 ; Pitman v. State, 148 Ala., 612 ; 42 So., 993 ; Pate v. State, 
150 Ala., 10 ; 43 So., 343 ; Barber v. State, 151 Ala., 56 ; 43 So., 108 ; 
Bagsby v. State, 152 Ala., 9 ; 44 So., 608 ; Fowler v. State, 155 Ala., 
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21 ; 45 So., 913 ; Penny v. Dozier, 161 Ala., 292 ; 50 So., 909 ; PhiUipa 
T. State, 162 Ala., 14 ; 50 So., 194 ; Grain v. State, 166 Ala., 1 ; 52 So., 
31 ; Lowmen v. State, 167 Ala., 57 ; 52 So., 638 ; Pope v. State, 168 
Ala., 33; 53 So., 292; Wilson v. State, 171 Ala., 25; 54 So., 572; Ru- 
dolph T. State, 172 Ala., 379 ; 55 So., 610 ; Castello v. State, 176 Ala., 
1; 58 So., 206; Story v. State, 178 Ala., 98; 59 So., 481; Eubanks t. 
State, 2 App., 61; 56 So., 88; McGuire v. State, 3 App., 40; 58 So., 
60; Powell V. State, 5 App., 75; 59 So., 530; Powell v. State, 7 App., 
17 ; 60 So., 967 ; Perry v. State, 8 App., 6 ; 62 So., 392 ; Johnson v. 
State, 8 App., 71 ; 62 So., 995 ; Mite v. State, 8 App., 306 ; 62 So., 
376. 

Does not apply to appeals from conviction for violating eity ordi- 
nances. Craig V. City of Birmingham, 14 App., 630 ; 71 So., 983. 

The Court must be satisfied that the verdict would not have been 
different before applying the rule of error without injury. Pope v. 
State, 174 Ala., 63; 57 So., 245; Boberson t. State, 175 Ala., 15; 
57 So., 829. 

Purpose of statute to aid helpless defendant. Campbell v. State, 
182Ala., 18;62So., 57. 

Statute dispenseB with the necessity of afisignment of errors. 
Perry v. State, 1 App., 253; 55 So., 1035. 

No assignment of error necessary. McPherson v. State, 73 So., 
387. 

Seotion62e4. 

When in a criminal case an appeal is taken from order on mo- 
tion to retaz, court does not have to search the record for error. 
Smitherman v. State, 78 So., 417. 



Intended only for capital cases where date of sentence has ex- 
pired. Weinard v. State, 149 Ala., 57 ; 42 So., 991. 

Section 0267. 

If an arrest is unlawful a search of the person is unlawful. City 
of Bessemer v. Eidge, 162 Ala., 201 ; 50 So., 270. 

Bare words not suficient to constitute an arrest where defendant 
does not submit to it. Qibson v. State, 193 Ala., 12 ; 69 So., 53. 

An arrest for a misdemeanor without a warrant unlawful where 
misdemeanor not committed in presence of officer. Ezzell v. State, 
13 App., 156; 68 So., 578. 

Arrest without warrant treated at length. Tarwater v. State, 75 
So., 816. 

Section 6288. 

For facts necessary to justify killing to prevent escape of party 
charged in a warrant with murder, and for neeessary allegations in 
plea justifying such killiijg, see Itiehard v. Burgin, 159 Ala., 282; 
49 So., 294. 

"When two officers are together the warrant will jnatify the acts 
of both. Adam v. State, 175 Ala., 8 ; 57 So., 691. 

Section 6369. 

To constitute malicious prosecution there must be a legal arreat as 
a commencement of a valid prosecution. Sanders v. Davis, 153 Ala., 
375; 44 So., 979. 
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Legislature had the right to authorize police in all eases to make 
an arrest without a warrant. Mangnm t. State, 156 Ala., 95; 47 
So., 104. 

An attempt to sirest for a misdemeanor not committed in pres- 
ence of an officer, and without warrant, may amount to assault. 
EzzeU V. State, 13 App., 156; 68 So., 578. 

An arrest, otherwise than directed hy the Code is illegal. "Dear 
son T. Gray, 192 Ala., 611 ; 69 So., 15. 

To justify an arrest for. a felony not committed in the presence 
of officer, without warrant, he must have information of facts 
which would authorize the issue of a warrant. Gibson t. State, 193 
Ala., 12; 69 So., 533. 

When complainant alleges an illegal arrest, justification by show- 
ing warrant was illegal available under the general issue. Strain 
V. Irvin, 195 Ala., 414; 70 So., 734. 

See notes to Section 6267. 

Section 6270. 

Defendant does not have to be told what he is arrested for when 
arrested while committing the act. Rutledge et al. v. Rowland, 161 
Ala., 114; 49 So., 461; Sanders v. State, 168 Ala., 109; 53 So., 1099. 

If the defendant knows of the authority of the officer and his pur- 
pose, etc., this will excuse giving the information. Ezzell v. State, 
13App., 156;68So., 578. 

See notes to Section 6267. 

Section 0271. 

Private citizen required to assist has all the right, etc., of an of- 
ficer. Suell V. Derricott, 161 Ala., 269 ; 49 So., 895. 

Section 6272, 

See notes to Section 6271. 

Section 6273. 

When private person makes an arrest for a crime committed in 
his presence he need not tell party arrested for what the arrest is 
made. Rizell v. State, 8 App., 46 ; 62 So., 977. 

The filling oat and furnishing a bond by a magistrate does not 
constitute an arrest. Qrissom v. Lawler, 10 App., 540; 65 So., 705. 

Section 6274. 

See notes to Section 6273. 

Section 6284. 

When forfeiture taken clerk may issue alias writ without order 
from the court. State, ei rel., City of Birmingham v. Ford, Judge, 
12 App., 632; 67 So., 734. 



An unsigned writ of arrest invalid. Garrison v. Lawler, 10 App., 
540; 65 So., 705. 



Court may order writ of arrest for party who has appealed from 
Recorder's Court and forfeited bis appearance bond. Moon v. Ci^ 
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of Binmngham, 12 App., 619 ; 68 So., 540 ; State, ei rel.. City of 
Birmingham v. Ford, Judge, 12 App., 632 ; 67 So., 734. 

Section 6281. 

Where a defendant wrote his demand for a jury on his appearance 
Ixmd it was held aofficient on the theory that the sheriff would by 
law return the bond. Ex parte, Fletcher, in re Fletcher t. State, 
ISSAla., l;66So., 148. 

Section 6206. 

Arson is an offense against habitation or possession rather than 
ownership, at common law; this section does not intend to effect 
this principle. Peinhardt v. State, 161 Ala., 70; 49 So., 831. Wil- 
liams T. State, 177 Ala., 34; 56 So., 921, oTermles the Peinhardt 
case on some point and further states that a person may be guilty 
under this section for burning his own house, under certain cir- 
cumstances. 

Section 0296. 

Amended, Acts 1915, page 136. 

For distinction between "com crib" and "bam," see Jackson 
V. State, 145 Ala., 54; 40 So., 979. 

It is not necessary for com crib to contain com. Davis v. State, 
152Ala., 82;44So., 545. 

Allegation that com crib was burned is not sustained by allega- 
tion that bam was burned. £z parte. State, 184 Ala., 1 ; 63 So., 1006. 

A legislative intent is manifest to protect property. Oilbreth v. 
State, 74 So., 723. 

Section 6300. 

This is a different offense to arson in first and second degree. 
Williama v. State, 177 Ala., 34; 58 So., 921. 

Section 6301. 

Does not create a new offense but takes away defense that ex- 
isted. Williamav. State, 177 Ala., 34;68So., 921. 

Section 6306. 

Charging that an assault was committed xmlawfully and with 
malice aforethought charges only a simple assault and will not sup- 
part a three-year sentence. Andrews v. State, 150 Ala., 56 ; 43 So. 
196. 

When jury assesses no fine Court may impose hard labor. Stan- 
field et al. T. State, 3 App., 54; 57 So., 402. 

Section 6308. 

Does not apply in civil suit. Birmingham By. L. ft P. Co. v. Byan, 
148Ala., 68;41So., 616. 

Applies to language used in newspaper coming to the knowledge 
of the party committing the assault, at or near the time of the as- 
sault. Brooke v. State, 155 Ala., 78 ; 46 So., 491. 

Words not heard by defendant but communicated to him within 
statute. Spear v. State, 3 App., 52 ; 57 So., 510. 

Does not apply if the assault not made on account of the lan- 
guage. Blankenship v. State, 11 App., 125; 65 So., 860. 
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Section 6309. 

A Terdict finding a defendant guilty of an " attempt to commit an 
assault with an intent to rape, ' ' held to support a judgment. Bur- 
ton V. State, 8 App., 295; 62 So., 394. 

To constitute the offense of aassult with intent to murder, the 
circmnfitaucea must have been sueh that if death had ensued the 
crime would have been murder. Ezzell v. State, 13 App., 156; 68 
So., 578. 

Where the juiy fixed the punishment, Court properly disregarded 
that part of tiie verdict. Ex parte, Morrissette, 76 So., 430. 

Section 6311. 

Applied in Hutto v. State, 169 Ala., 19 ; 53 So., 809. 

One-may be convicted of attempt to commit an assault with in- 
tent to commit rape. Burton v. State, 8 App., 295 ; 62 So., 394. 

An indictment charging robbery includes an assault with intent 
to rob and an assault and battery. Smith v. State, 11 App., 153 ; 65 
So., 693. 

One may be convicted with intent to commit robbery. 12 App., 
172; 67 So., 626. 

A charge that instructs the jury to acquit a defendant, charged 
with murder, unless guilty of one of the degrees of homicide, held 
bad. James v. State, 14 App., 652 ; 72 So., 299. 

Section 6312. 

"Person" defined as used in this section. Wortheu v. State, ex 
rel., Vemer et al., 189 Ala., 395 ; 66 So., 686. 

An offer to vote for a person as trustee in bankruptcy in considera- 
tion of a claim being put into attorney's hands for collection, is 
ground for impeachment. Id. 

Section 6314. 

For form of indictment, see Worthen v. State, ex rel., Vemer et 
al., 189 Ala., 395; 66 So., 686. 

Section 6316. 

Does not app^ to justice. Johnson v. State, 75 So., 270. 

Section 6318. 

Amended, Acts 1911, page 549. 

Section 6321. 

Not unconstitutional. Necessary allegation of indictment. Boone 
V. State, 170 Ala., 57: 54 So., 109. 



Owner not liable for auto not driven by owner or his agent. Arm- 
strong V. SeUers et al., 162 Ala., 582 ; 62 So., 28. 

Section 6323. 

Bcpealed, Acta 1911, page 634, Section 38. 

If running machine faster than the law permits causes fright to 
horse and injury, plaintiff entitled to compensatory damage. Bowles 
V. Lowell, 5 App., 555 ; 59 So., 696. 



Digitized 



b,Google 



SUPPLEMENT TO CODE OF ALABAMA. 208 

Sflotdoii 6^4. 

fiepealed, Acts 1911, page 634, Section 38. 

An ordinance of a city allowing a greater rate of speed than the 
atate law, does not license a violation of the State law; such an 
ordinance is not void. Adler v. Martin, 179 Ala., 97 ; 59 So., 597. 

If the violation of the speed law causes damages it is actionable. 
Bowles T. Loweiy, 5 App., 565 ; 59 So., 6S6. 

Sflctton 632fi. 
Repealed, Acts 1911, pagre 634, Section 38. 

Seetion 6326. 
Repealed, Acts 1911, page 634, Section 38. 

Section 6^7. 

Repealed, Acts 1911, page 634, Section 38. 

Seotion 63S1. 
The statutory method of arrest and surrender to the sheriff most 
be followed. Gray v. Stoekland, 163 Ala., 344; 50 So., 152; Nichel- 
Bon V. Kirkpatrick, 188 Ala., 258; 66 So., 8. 



Procedore where sci. fa. not served on defendant. 12 App., 502 ; 67 
So., 624. 

Section 635S. 

On a scire facias hearing a doctor's certificate not competent. 
Carson v. State, 5 App., 280 ; 59 So., 718. 

Seotion 6666. 
See notes to Section 6355. 

Section 6369. 
See notes to Section 6355. 

Section 6864. 
Sufficiency of affidavit; "bastard" defined. Allred v. State, 151 
Ala., 125; 44 So., 60. 

Defendant not excused from testifying as in criminal case. Ex 
parte. Pepper, 185 Ala., 284; 64 So., 112; American Central Ins. Co. 
V. Pepper, 9 App., 191 ; 62 So., 397. 

Error most be assigned on appeal. 9 App., 663; Brantley v. State, 
11 App., 144; 65 So., 678. 

For sufficient complaint, see Smith v. State, 13 App., 411; 69 So., 
406. 

Prosecution must be begun within the time between pregnancy 
and twelve months after birth. Smith t. State, 13 App., 411 ; 69 
So., 406. 

Seotion 6370. 
See notes to Seetion 6364. 

Section 6373. 
Sentence may be to hard labor for the comity. Grace v. The 
State, 77 So., 978. 
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Sectioii 6374. 

Defendant cannot complain that he ia required to Btrike six ioron. 
Smith V. State, 13 App., 411; 69 So., 406. 

Section 6391. 

DiscusBed at length. Brown v. State, 72 So., 757. 

Section 6383. 
The act most be willful. It is immaterial as to whether the land- 
mark is in the proper place. It is a violation to move the landmark 
after a Burvey by the County Surveyor, alUiong^h he advises the re- 
moval. Robinson v. State, 7 App., 172 ; 62 So., 303. 

Section 6394. 

If purpose is to prevent the operation of a lawful busineas, peace- 
ful persuasion not to serve an employee, violates the statute. Hardie- 
Tines Mfg. Co. v. Cruse, 189 Ala., 66 j 66 So., 657. 

As to prooeedingB by injunction, see last case cited. 

Section 6398. 

Proper certificates showing two marriages sufBcient proof of 
corpus delicti to admit confession. Beid v. State, 168 Ala., 118 ; 53 
So., 254. 

Two marriages may constitute the offense with proof of co-habi- 
tation. "Witt V. State, 5 App., 137 ; 59 So., 715. 

An acquittal under this section on account of a vicious marriage 
will not bar prosecution for unlawful cohabitation. Phillips V. 
State, 13 App., 325; 69 So., 356. 

Section 6401. 

Does not include town marshal. Oaka v. State, 75 So., 816. 



The indictment may properly state the initials of the party at- 
tempted to be bribed. Roden v. State, 5 App., 247 ; 59 So., 751. 



Purpose is to protect ownership or possession. Edgar v. State, 
156 Ala., 147; 47 So., 295. 

Section 6416. 

An owner of such store as mentioned in the statute is not liable 
in trespass to a woold-be burglar shot by a spring gun. 163 Ala., 
337; 50 So., 335. 

^ averment of "goods, wares merchandise or other things of 
value" is bad. Hawkins v. State, 8 App., 234; 62 So., 974. 

For a proper use of the term "or" in indictment, see Aslmumd v. 
State, 9 App., 29 ; 63 So., 754. 

An indictment for entering an office must allege that it was es- 
pecially constructed for keeping goods or other valuable things. 
Adams v. State, 13 App., 330; 68 So., 357. 

Under this section each room or apartment of the State oapitol 
may be a building. Id. 
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Section 6417. 
Code form indictment flofficiont. Boyd v. State, 12 App., 162; 67 
So., 806. 

Section 6418. 
Where Becorder has final jurisdiction if he binds defendant over 
to Gireoit Coort defendant is entitled to his discharge. Hazeto ▼. 
State, 13 App., 243; 68 So., 71&. 

Section 6421. 
It is not necesaary for one or more to be goilty of carrying a 
weapon. Thomas y. State, 9 App., 67 ; 64 So., 192. 

Section 6460. 

Amended, Acts 1909, page 117, Section 1. 

Amended, Acta 1915, page 577. 

Bepealing Acts November 23, 1907, onconstitntionaL State v. 
Smith, 162 Ala., 1 ; 50 So., 364. 

Difference between this chapter and Javenile Act of Mobile. 
Mosely t. State, 1 App., 108 ; 56 So., 35. 

Effect of 1909 Amendment. Hampton v. State, 167 Ala., 73 ; 52 
So., 659. 

Section 6461. 

Amended, Acts 1915, page 577. 

Section 6462. 

Amended, Acts 1915, page 577. 

Section 6168. 

Amended, Acts 1915, page 577. 

Section 6464. 

Amended, Acts 1915, page 577. 

Section 6406. 

Amended, Acts 1915, page 577. 

Section 6466. 

Amended, Acts 1909, page 117. 
Amended, Acts 1915, page 577. 

Section 6467. 

Amended, Acts 1915, page 577, Section 8. 

Section 64B8. 

Amended, Acts 1915, page 577, Section 9. 

Section 6460. 

Amended, Acts 1915, page 577, Section 10. 

Section 6401. 
Amended, Acts 1915, page 577, Section 11. 
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Section 8463. 

Amended, Acts 1915, page 577, Section 12. 

Section 616S. 

Amended, Acts 1909, page 117, Section 3. 
Amended, Acts 1915, page 577, Section 13. 

Section 6464. 

Amended, Acts 1915, page 577. 

Applies to all crimes in all conrts. Hampton t. State, 167 Ala., 
73: 52 So., 669. 



Amended, Acts 1909, page 117, Section 4. 
Amended, Acts 1915, page 577. 



ConBpiriac7 defined. The offense is complete, when. Smith v. 
State, 8 App., 187; 62 So., 575. 

Section 6471. 

See note to Section 6470. 



Effect of this statute on note given for margin. Bimungham 
Trust ft Savings Co. v. Gaxry et al., 157 Ala., 873; 57 So., 962. 

Section 6474. 
See notes to Section 6473. 

Section 6476. 

See notes to Section 6473. 

Section 6476. 

See notes to Section 6473. 

Section 6477. 

See notes to Section 6473. 

Section 6478. 

See notes to Section 6473. 

Section 6480. 

Clerks of convict department are officers and punishable as snch 
for embezzlement Lacy v. State, 13 App., 212 ; 68 So., 706. 

As to liability for convict fund generally, see State v. Montgomery 
County Savings Bank, 74 So., 942. 

Section 6486. 

See notes to Section 6480. 
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Section 6498. 

See notes to Section 6480. 

Section 649e. 

See aotes to Section 6480. 

Section 6600. 

See notes to Section 6480. 

Section 6514. 

On habeas corpus by convict clainuug that he has been held in 
jail too long, the proper order is to remand the prisoner to the prison 
aathorities and not discharge him. Smith v. State, 4 App., 210; 
58 So., 117. 

Section 6616. 

See notes to Section 6480. 



A defendant discharged at end of first sentence conld not be ar- 
rested several months after on second. Ex parte, King, 75 So., 710. 

Section 6627. 

Contract for hire of convicts, how annulled. Distinctions as to 
authority with reference to class of convicts. Ossie v. State, 147 
Ala., 152; 41 So., 945. 

Section 6663. 

See notes to Section 6527. 

Section 6669. 

Proper procedure pointed out. The State v. Still, Judge, 178 
Ala., 442; 59 So., 626. 

Section 6680. 

Where convict is hired for more per day ttian he gets credit for. 
Bibb Comity v. Ward, 163 Ala., 473; 50 So., 907. 

Convict may be hired at special term of Com. Court. Walker v. 
State, 12 App., 229; 67 So., 719; State v. Bosh, 12 App., 309; 68 
So., 492. 

Section 6683. 

Where a person has been convicted of enongh misdemefinors to 
mabe the imprisonment more than two years he is not sentenced 
onder this section, but under Section 7520 to the pen. Phelps v. 
State, 75 So., 877. 

Section 6584. 

The time to pay the fine is not included in the ten months' limit. 
Nicholson v. State, 149 Ala., 61 ; 42 So., 1015. 

For necessary recital of judgment, see Moore v. State, 149 Ala., 
66; 47 So., 996; Seott v. State, 150 Ala., 59; 43 So., 181. 

Where jury fixed hard labor where such finding is not authorized, 
that part of the verdict will be treated as surplusage. Freeman v. 
State, 151 Ala., 10 ; 44 So., 46. 
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See notes to Section 6683. 



See notes to Section 6 



Indictment need not shov whether party to whom liqnor waa sold 
was state or county convict, nor place of confinement. Askew t. 
State, 155 Ala., 103 ; 46 So., 751. 

Seetioii 6620. 

Amended, Acts 1909, page 302. 

Section 6631. 
Amended, Acts 1909, page 302. 



Does not affect contract made outside of State to be performed ia 
the State. Citizens National Bank t. Bockheit, 14 App., 511; 71 



See notes to Section 6628. 

8eotioii6681. 

There is no claim against the eonnty for Bommoning witnesses 
before the grand jtitt' where no bill found. Board of Rev. & Board 
of Co. Com. of Mobile Coonty v. State, ez reL, Drago, Sheriff, 172 
Ala., 155; 54 So., 995. 

Seetioii 6634. 

The provision fixing a solicitor's fee for convicting a corporaticm 
different to conviction of a person for the same offense is invalid. 
Birmingham W. W. Co. v. State, 159 Ala., 118 ; 48 So., 658. 

Seetion663B. 

Clerk cannot recover of the county fees where default judgment 
made final against defendant and his bail, and execution returned 
"no property found," nor in case where conditional judgment set 
aside. Copeland v. Jefferson Co., 192 Ala., 12 ; 68 So., 285. 

Section 6686. 

See notes to Section 6631. 

Cost is taxed whether felony or misdemeanor. Stephens v. State,. 
75 So., 708. 

Section 6638. 

Amended, Acts 1911, page 41. 

Sheriff has no claim against the county for summoning witnessea 
before the grand jury where no indictment is found. Board of 
Bev. & Board of Co. Com. of Mobile Co. v. State, ez rel., Drago, 
Sheriff, 172 Ala., 155; 54 So., 995. 

Neither is the State liable in such cases. State ex rel,., Drago,. 
Sheriff, T. Smith, Auditor, 185 Ala., 384; 64 So., 364. 
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Bemo'val cost is proper item for which a defendant may be sen- 
tenced. Clark V. State, 2 App., 196; 56 So., 813. 

8w^0Q664e. 

See notes to Section 6638. 

Section 6647. 

Repealed, Acts 1915, page 707. 

SMitton 6648. 

Amended, Acts 1911, pag^e 144. 



The fact that a special jnror is not sworn in does not deprive him 
of compensation. Gbitty v. Tisdale, 154 Ala., 246 ; 46 So., 587 ; Himes 
T. LolUr, 154 Ala., 248; 45 So., 587. 

Section 6608. 

See notes to Section 6657. 



Fees in qoaai criminal case not charged against fine and forfeitore 
fond. Banks t. Mobley, Clerk, 4 App., 510 ; 58 So., 745 ; 
Also see notes to Section 6638. 

Section 6663. 

See notes to Section 6638. 

Section 6693. 

See notes to Section 6638. 

Where the witness in contempt is the plaintiff, the section does 
not deprive the court of its inherent power to dismiss his case. Roy 
T. L. & N. R. B. Co., 9 App., 377 ; 63 So., 772. 

Section 6700. 

There is a difference between power and jorisdictiou and while 
Recorders are given the jurisdiction of County Court, they have 
only the powers of Justice of the Peace. City of Birmingham v. 
Brown, 13 App., 654 ; 69 So., 263. 

Section 6703. 

Affidavit must show that affiant "has probable cause for believing 
and does believe," to support a conviction. Ghappell v. State, 156 
Ala., 188; 47 So., 329. 

An affidavit not void that charges that defendant had "violated 
the prohibition law." Is sufficient to give the court jurisdiction. 
Thomas v. State, 13 App., 121 ; 69 So., 413, 

An afSdavit that does no more than attempt to designate offense 
is amendable. CampheU v. State, 150 Ala., 70 ; 43 So., 743. 

The probable cause for believing must include the defendant's 
guilt. It is not sufficient when it only extends to the commission of 
the offense. City of Selma v. Shevers, 150 Ala., 502 ; 43 So., 565. 

J 7e6zyGooq\<: 
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When alBdavit infioiBeient for want of stating probable cause aad 
belief, it may be amended by reverification. Batea t. State, 152 Ala., 
77; 44 So., 695. 

To designate the offense as "trespass after vaming," is soffictent. 
Bondol V. State, 153 Ala., 121; 46 So., 759. 

The ingredients of the offense must be alleged or it must be desig- 
nated by name or by some phrase which in common parlance des- 
ignates it. Stailworth v. State, 157 Ala., 3 ; 48 So., 107. 

An affidavit is snf&cient when it charges the commissioners of the 
offense as a fact, without alleging probable cause. Harris t. State, 
159 Ala., 108; 48 So., 671; Templin v. State, 159 Ala., 128; 48 So., 
1027. 

Affidavit for selling prohibited liquors held sufficient. Malloy v. 
State, 156 Ala., 117 ; 56 So., 1027. 

No matter in what court the case ia tried prosecutions without 
indictment must be supported by the statutory afBdavit. McEjd- 
atry v. City of Tuscaloosa, 172 Ala,, 344; 54 So., 269. 

It is not necessary that affidavit be signed. Hence signature by 
mark is sufficient. Flowers v. State, 1 App., 262 ; 56 So., 33. 

If instead of designating the offense by name, an attempt is made 
to set up the facts the same particularity is required as an indict- 
ment. Mazett V. State, 11 App., 317 ; 66 So., 871. 

An affidavit following the statute is sufficient. Jackson t. State, 
14Ala., 99;71So., 977. 

For sufficient affidavit or warrant in quarantine case, see Ward 
et al. V. State, 74 So., 727. 

The fact that the J. P. has concurrent jurisdiction doea not pre- 
vent returning warrant to County Court. Alrich v. Bolo, 76 So., 37. 

Seetion 6704. 

For sufficient designation of offense in warrant, see Campbell v. 
Johnson, 5 App., 518 ; 59 So., 708. 

Section 6718. 

Repealed, Acts 1915, page 706. 

Section 6720. 

Judgment held a substantial compliance with the Code form. 
State V. Jeter, 162 Ala., 3 ; 50 So., 330. 

For tests of sufficiency of judgment entry, see State, ei rel., At- 
torney General v. Hasty, 184 Ala., 121 ; 63 So., 559. 

Section 6723. 
Objection that amendment not reverified must be specifically made 
to be available. Rogers v. State, 12 App., 196; 67 So., 781. 

Section 672S. 

Not nnconstitntional. Alford v. State, ex reL, Attorney General, 
170 Ala., 178; 54 So., 231. 

When appearance bond instead of appeal bond is given, this gives 
the Circuit Court jurisdiction. Ex parte, Rogers, 12 App., 218 j 67 
So., 710. 

Section 6728. 

On failure to appear a forfeiture is properly taken against the de- 
fendant, and not a dismissal of the appeal. Moore v. City of Bir- 
mingham, 12 App., 619 ; 68 So., 540. 
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Seotlon 6730. 

Statement by solicitor essential unless waived. Haynes v. State, 
5 App., 167 ; 59 So., 325 ; Captain v. State, 10 App., 167 ; 65 So., 639 ; 
Lee V. State, 10 App., 191; 64 So,, 637. 

Thouglt the record does not disclose a complaint, solicitor may 
file statement in case from Recorder's Court. Pualy v. City of Bir- 
mingham, 73 So., 296. 

In liquor case statement by solicitor cannot charge a new offense. 
Echola V. State, 75 So., 814. 

Section 6733. 

Does not apply to Recorder trying assault with weapon. Wright 
V. City of Anniston, 151 Ala., 465 ; 44 So., 151. 

Judgment of conviction cannot be collaterally attacked by show- 
ing the amount involved exceeded the jurisdiction of the J. P. Da- 
vis V. State, 153 Ala., 73; 45 So., 154; Sneed v. State, 157 Ala., 8; 48 
So., 1028. 

Scalding water is a weapon under this section. "Weapon" as 
used here defined. 155 Ala., 89; 47 So., 104. 

Is not in conflict with Section 10 of the Code as to repeal of local 
laws. State v. Spurlock, 159 Ala., 122 ; 48 So., 849. 

Criminal jurisdiction of Justice of Peace is statutory and not con- 
stitutional. Id. 

Does not appeal Acts 1900-1, page 794. Id. 

A commitment to await action of the grand jury by a J. P, for an 
assault and battery with a weapon does not constitute jeopardy. 
Narberry v. State, 7 App., 58 ; 60 So., 949. 

A Justice of the Peace has no jurisdiction of violations of the pro- 
hibition law. The State v. Bush, 12 App., 309 ; 68 So., 492. 

Cannot try a party charged with an assault with intent to mur- 
der, and convict for an attempt to commit an assault. Johnson v. 
State, 75 So., 270. 

Section 6738. 

Purpose of statute. Alrieh v. Bolo, 76 So., 37. 

Seotlon 6739. 
When demand made Justice of Peace can go no further than to 
bind defendant over. Law and Equity Court cannot try defendant 
until indicted. Jones v. State, 149 Ala., 63 ; 43 So., 28. 

Section 6743. 

On appeal where there was no objections made before J. P. a com- 
plaint may be filed charging a criminal offense through affidavit 
and warrant did not charge any offense. Turner v. Town of Line- 
viUe, 2 App., 454; 56 So., 603. 

Section 6746. 

Irregular warrant held sufBcient to justify officer. Campbell v. 
Johnson, 5 App., 518 ; 59 So., 708. 

When form followed warrant sufficient. Glover v. State, 11 App., 
287 ; 66 So., 477. 

Section 6746. 

lEmbraces all unnatural copulations with mankind or beast. 
Woods V. State, 10 App., 96 ; 64 So., 508. 

Proof of penetration required but not emission. Tarrant v. State, 
12App., 172;67So., 626. 
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Section 6747. 
See notes to Section 6446. 

Sflction 6764. 
Persons may be required to answer interrogatories though they 
might subject him to payment of a penalty. Ex parte, Pepper, 185 
Ala., 284; 64 So., 112. 

Section 6766. 
See notes to Section 6754. 

Section 6766. 

A felony involves moral turpitude, and a witness can always be 
asked if he has not been convicted of a felony. Moore v. State, 
12 App., 243; 67 So., 789. 

In felony case sentence should show that defendant was asked 
if he had anything to say why sentence should not be pronounced. 
Bryant v. State, 13 App., 206 ; 68 So., 704. 

But in such case a new trial will not be ordered. Case wiU only 
be remanded for new sentence. McDowell v. State, 13 App., 318 ; 
69 So., 351. 

Section 6768. 

For the character of worship included, see Stafford v. State, 154 
Ala., 71; 45 So., 673. 

Defendant is guilty if his conduct occurs between service while 
basket dinner is being eaten. Ellis v. State, 10 App., 252: 65 So., 
412. 

Section 6770. 

Indictment may allege a public place without naming it. Walker 
V. State, 150 Ala., 87 ; 43 So., 188. 

Section 6806. 

Only by order of the Probate Judge under Section 485 of the Code 
can the Sheriflf make a poll list. Sartain v. Gray, 173 Ala., 472 ; 55 
So., 922. 

Section 6828. 

For a discussion of what act will amount to conversion, see 
Eiiight V. State, 152 Ala., 56; 44 So., 585. 

The only difference between embezzlement and larceny is in man- 
ner of getting possession of the goods. Mitchell v. State, 2 App., 
147; 56 So., 56. 

The word "embezzle" defined. Wall v. State, 2 App., 157; 56 So., 
57. 

Indictment. Sufficiency of allegation of manner of coming into 
possession. Oleason v. State, 6 App., 49 ; 60 So., 518. 

A mere servant or employee who converts money not guilty under 
this section. 75 So., 647. 

Indictment under this section defective as to allegation of agent 
or servant. Collins v. State, 76 So., 445. ■ 

Section 6830. 

One charged with embezzlement as assistant cashier is estopped 
to deny that there is such office when he has accepted election as 
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sncli and held himself ont as such for eight years. Kramer v. State, 
77 So., 353. 

Where the indictment charges that the defendant was an officer, 
a eoQviction cannot be had on proof that he was merely an em- 
ployee. Eramer v. State, 75 So., 185. 

Section 6831. 

A fraudulent intent is an essential ingredient of the crime. Ex 
parte, Cowart, 78 So., 879. 

"Agent" as used in this section defined. Echols t. State, 158 Ala., 
48; 48 So., 347. 

The fact that the defendant may he guilty under Section 6828 
does not make him guilty under this section. Barr v. State, 10 App., 
Ill ; 65 So., 197. 

It is no difference that the defendant was a member of the Sun- 
day school whose funds were embezzled. Peters v. State, 12 App., 
133; 67 So., 723. 

Includes embezzlement by emigration agent of the State. Cowart 
V. The State,, 75 So., 711. 

Section 6838. 

Where money is ordered kept by the Register it is a conversion to 
deposit it in a bank to his credit as Register. Clisby v, Martin et 
al., 150 Ala., 133; 43 So., 742. 

Clerks in convict department are officers under this section. Lacy 
V. State, 13 App., 212; 68 So., 706. 

Proof that must be made to secure a conviction. Corbin v. The 
State, 74 So., 729. 

Section 6843. 

An allegation that one embezzled about $15 sufBcient. Peters v. 
State, 12 App., 133 ; 67 So., 723 ; Lacy v. State, 13 App., 212 ; 68 So., 
706. 

Section 6846. 

Fraud is the gist of the offense. Bailey v. State, 158 Ala., 18 ; 48 
So., 498. 

Enactment is constitntiDnal. State v. Yanu, 150 Ala., 66 ; 43 So., 
357. 

The Bole consideration must be service otherwise criminal prose- 
cution will not lie. Harris v. State, 156 Ala., 158 ; 47 So., 340. 

If contract entered into by any sort of compulsion prosecution 
will not lie. Frazer v. State, 159 Ala., 1 ; 49 So., 245. 

Section 6846. 

Value of labor cannot be credited on supplies furnished even 
though contract may so provide. Elston t. State, 154 Ala., 62; 
45 So., 667. 

If surety agrees to release the convict on payment of a sum of 
money, prosecution will not lie. WiUiams v. State, 3 App., 118; 57 
So., 1030. 

This section held unconstitutional. U. S. v. Reytand, 235 U. S. 

Section 6849. 
Is broad enough to include laborers at a cotton mill. Abingdon 
Mills V. Oragon, 167 Ala., 146; 52 So., 596. 
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Section 6800. 

This sectioD ia constitutfonal. State t. Nix, 165 Ala., 126 ; 51 So., 
754. 

For Bofficieney of indictinent. Id. Written contract must be 
averred and proven. Abin^on Mills v. Qragon, 167 Ala., 146; 52 
So., 596. 

An avemnent of contract with W. F. Smith cannot be anpported 
by proof of a contract with Sam T. Smith. Jonea v. State, 170 Ala., 
76; 54 So., 500. 

Complaint mnat aver that contract was not to be executed in one 
year. Linton v. State, 3 App., 131 ; 57 So., 1032. 

When servant mider written contract is foond working for 
another party, who refuses to release him on demand, conviction 
may be had. Lee v. State, 13 App., 289 ; 69 So., 261. 

8Mtioii6866. 

Is broad enough to prohibit peacefnl persnasion of would-be em- 
ployees not to serve an employer. Injunction to prohibit. Hardy 
Tines v. Mfg. Co. v. Cruise et al., 189 Ala., 66 ; 66 So., 657. 



For sufficiency of averment and proof, see Bradford v. State, 146 
Ala., 150 ; 41 So., 471 ; 149 Ala., 1 ; 42 So., 990. 

Section 6869. 

There may be a convietdon for an attempt to violate this section. 
Bradford v. State, 146 AU., 150; 41 So., 471; Bradford v. State, 149 
Ala., 1, 42 So., 990. 

An escape not entitled to credit for time. Ex parte, Crews, 12 
App., 300; «7 So., 824. 

8eotteii6870. 

For sufficient indictment, see Bamsey v. State, 9 App., 51 ; 67 So., 
168. 

See1ioB6874. 

Partic^ar intent or motive immaterial so long as the jury is sat- 
isded that one of the intents exists. Coon v. State, 11 App., 46; 65 
So., 911. 

Sectten 6876. 

Section is eonstitntional. West v. The State, 168 Ala., 1 ; 53 So., 
277. 

Plea when filed. Barr v. State, 7 App., 96 ; 61 So., 40. 

Proof held insufficient to prove exktence of corporation. Sparks 
V. The State, 75 So., 178. 

In absence of awont plea it is proper to disallow proof as to cor- 
porate existence. Dennis v. The State, 75 So., 706. 

Seotion 6878. 

Amended, Acts 1911, page 202. 

Section 6881. 

Does not apply to cotton seed meal. Imperial Cotton Seed Oil 
Co. V. Shanks, 177 Ala., 522; 58 So., 390; State v. Lamar, 178 Ala., 
77 ; 59 So., 473 ; Contra State v. Lamar, 5 App., 259 ; 59 So., 737. 
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Section 6887. 

See aatborities cited under Section 6881. 

Section 688d. 
Ezecation mTist be returned nulla bona before registration. 
Mims, Treasurer, v. State, ex rel., Stallworth, Sheriff, 180 Ala., 511 ; 
61 So., 811. 

Section 6890. 
That claim baa been paid in part by labor no bar to claim. Mima, 
Treasurer, t. State, ez rel., Stallworth, SherifF, 180 Ala., 511 ; 61 So., 
811. 

Section 6892. 
See notes to Section 6890. 

Section 6893. 

If firearm was intentionally pointed at the person when it was 
fired, defendant guilty of assault and battery. Midley t. State, 
156Ala., 78;47So., 218. 

Friendly relations immaterial. Wheat t. State, 2 App., 242; 57 
So., 68. 

When the presenting was justified as self-defense, no offense is 
committed. Sellers v. State, 7 App., 78 ; 61 So., 485. 

Section 6897. 

See note to Section 6893. 

Indictment must show or allege that shooting was unlawful. 
Brewer v. The State, 74 So., 764. 

Section 6898. 

Amended, Acts 1911, page 405. 



Indictment held sufficient. McLeod et al. v. The State, 8 App., 
329; 62 So., 991. 

Section 6902. 

An owner of land on which a stream is situated has a special 
property in the fish. Yoland C. & C. Co. v. Price, 12 App., 431 ; 68 



Indictment held good. Davis v. State, 165 Ala., 93 ; 51 So., 239. 
Code form sufficient and does not charge two offenses. Curtis v. 
State, 9 App., 36 ; So., 745. 

Section 6910. 

Indictment Code form sufficient. Certain receipts held the sub- 
ject of forgery. Sims v. State, 155 Ala., 96 ; 46 So., 493. 

Intent to defraud essential, but the intent need not be directed at 
the maker of the instrument. It is not necessary to show that 
forged instruments had value. Hurst v. State, 1 App., 235 ; 56 So., 18. 

Immaterial whether acts charged disjunctively or conjunctively. 
Sanford v. State, 8 App., 245; 62 So., 317. 

Proof must show intent to defraud, though it need not show that 
some one was defrauded. Bartlett v. State, 8 App., 248 ; 62 So., 320. 
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Forgery of an application for an insurance policy is foi^ery in the 
third degree. Dudley v. State, 10 App., 130; 64 So., 534. 



Affidavit held aufficient. Houston v. State, 153 Ala., 61 j 45 So., 228. 

An acquittal of violating a labor contract is a bar to proBceution 
for false pretense involving the same transaction. Fierson v. State, 
159 Ala., 6; 48 So., 813. 

"Fraud" is covered by the allegation of intent to injure or de- 
fraud. 5 App., 123 ! 59 So., 326. 

Indictment held good. 7 App., 101 ; 61 So., 464. 

!■ 

Seotion 8920. 

The term "pecuniar? condition" defined. Dennis v. The State, 
75 So., 707. 

Section 6934. 

Amended, Acts 1915, page 152. 

That the person defrauded is the landlord, proprietor or keeper 
of a hotel, or boarding house is an essential ingredient of the offense. 
StaUworth v. State, 157 Ala., 3 ; 48 So., 107. 

Seotion 6967. 

Amended, Act« 1915, page 323. 

Section 6964. 

Amended, Acts 1911, page 590. 
AnLended, Acts 1915, page 946. 

Seotion 6071. 

Amended, Acts 1915, page 617. 

Person not hunting protected game not required to have per- 
mission. Hyde v. State, 155 Ala., 133 ; 46 So., 489. 

Tenant cannot grant the permission unless he is also agent. Brad- 
ley V. State, 156 Ala., 163; 47 So., 75. 

An owner of a one-third interest who is in possession may grant 
permission. 6 App., 61 ; 60 So., 591. 

Section 6981. 
See notes to Section 6971. 

Section 6983. 
See notes to Section 6971. 



Flaying in one's own house may be in a public place if game can 
be seen from public road. Mosley v. State, 161 Ala., 74; 49 So., 806. 



An affidavit that names none of the places may be amended. 
Bodgers v. State, 12 App., 196 ; 67 So., 781. 
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Section 8986. 

May be committed by a single act. Any kind of a table may be 
a gaming table. It may be kept in a pnblio or private place, tbongh 
kept by a clab, defendant who takes oat money for the house is 
gnilty. Kief v. The State, 14 App., 14; 70 So., 950; Martin v. State, 
2 App., 175; 57 So., 64. 

It is not necessary that there be "take ont" to constitnte the of- 
fense. Minto T. State, 8 App., 306 ; 62 So., 376. 

Evidence held snfiBcient to convict. 9 Ala., 89 ; 64 So., 371. 

Section 6989. 

It is intended to prevent betting with minors onder any circum- 
stances. Lang t. State, 162 Ala., 85 ; 50 So., 353. 

For necessary allegations for indictment, see Whatley v. State, 
12 App., 201; 68 So., 491. 

Section 6993. 

Evidence held snfScient to convict. Biggins v. State, 7 App., 
168; 62 So., 295. 

Section 6997. 

One who sells a ponch board is concerned in setting np a lottery. 
Bowner v. Woodham, 74 So., 763. 

Section 7006. 
Amended, Acts 1909, page 329, Section 9. 

Section 70t)7. 

Habeas corpus will not lie by party ont on bond against the clerk 
who approved the bond. Palmer v. State, 170 Ala., 102 ; 54 So., 271. 

Petition by third party, interested in the par^ detained. Hnx- 
ford V. Brown, 7 App., 447; 62 So., 271. 

Section 7010. 

See Huxford v. Brown et al., 7 App., 447 ; 62 So., 271. 

Section 7014. 

One jndge has no aathority to control the orders of a coort of 
eqiial jurisdiction, except where the original court has no jnriadic- 
tion. 187 Ala., 426; 65 So., 840. 

Section 7024. 

Writ will not lie against party who has no control over person to 
be produced. Palmer v. State, 170 Ala., 102 ; 54 So., 271. 

Section 7027. 
Demnrrer is not the proper method to test the sufficiency of the 
return. Harrest et al. v. Harrest, 151 Ala., 656 ; 43 So., 962. 
Betnm not denied taken as confession. Id. 

Section 7032. 

Common law not diminished by statute. In contempt case, conrt 

can only inqnire into validity of process under which party is held. 

State, ex rel., Attorney General v. Speak, Judge, 187 Ala., 426 ; 65 

So., 840. 
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SeotioiiTOM. 

Amended, Acts 1911, pag« 583. 

Section 7060. 
Amended, Acta 1911, page 583. 



Amended, Aota 1911, page 583. 

Section 7068. 

Amended, Acta 1911, pt^^e 583. 

8fletio& 7054. 
Amended, Acts 1911, page 583. 

Section 7082. 

Amended, Acts 1915, page 489. 

Sectton 7083. 

Amended, Acta 1909, page 248. 

Section is constitutional. Fei^nstm t. Starkej, 192 Ala., 471; 
68 So., 348. 

Goort cannot take judicial knowle^e of the roles and regulations 
of the board. Hill t. Cameron et al., 194 Ala., 376 ; 69 So., 636. 

See also, Cook t. The State, 75 So., 26S ; Person t. The State, 76 
So., 487. 



For a ease, see 75 So., 718. 

Seetkm 708T. 

See notes to Section 7084. 

The jury and not the court must find the degree. Mcl^erson t. 
The State, 73 So., 387 ; Day v. The State, 74 So., 352. 

Section 7093. 

MansUoghter in second degree, jury, not Court, fixes the punish- 
ment. Bates v. The State, 170 Ala., 26 ; 54 So., 432. 

Where sentence is for one year, sentence to penitentiary auan- 
thorized since this section is modified by Section 7620. Bobinaon v. 
State, 6 App., 13 ; 60 So., 558. 

Where the indictment charges manslanghter in the first degree, 
the jury need not fix the decree. Where the jury fixes the punish- 
ment in the penitentiary the court may sentence to hard labor. Phil- 
lips T. State, 11 App., 15 j 65 So., 444. 

Section 7005. 
Applies to p«rty who bad building leased as well as to owner. 
Birmingham By. L. & P. Co. t. Milbrat, 78 So., 224 ; 77 So., 388. 
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Duty of grand jury to report impeachalile offenses. Parsons t. 
Age-Herald Pub. Co., 181 Ala., 439; 61 So., 945. 

Beetioii 71(». 

See State, ex rel.. Attorney General v. Hasty, 184 Ala., 121 ; 63 
So., 559. 

SectioQ712i. 

For a discnssion of intemperance in the use of intoxicant UqnoTS 
as a ground of impeachment, see State, ez rel., Attorney General T. 
Pratt, Judge, 192 Ala., 118 ; 68 So., 255. 

Section 7126. 

Attorney General not authorized to proceed on his own motion. 
State, ex rel., Attorney Gener^ v. Haaty, 184 Ala., 121 ; 63 So., 559. 



Indictment held good though the term "girl" is used instead of 
the term "woman." Dixon v. The State, 147 Ala., 91 ; 41 So., 734. 



All misdemeanors are indictable offenses. AUord v. State, ex reL, 
Attorney General 170 Ala., 176 ; 54 So., 213. 

Section 713L 

An indietment Hait fails to conclude, "against tiie peaee and dig- 
si^ of tiie State," will not sapport a ccmTicliwL Gagle t. The 
State, 151 Ala., 84; 44 So., 381; Fowlen t. State, 155 Ala., 21; 45 
So., 913. 

But thia expression does sot have to follow ea^ count. Nonnan 
v. State, 13 App., 337 ; 69 So., 362. 

The caption of the indictraest is the minute entry of the beginning 
of the term. CoUim v. State, 3 .A^ip., 64; 58 So., 80; Thornton y. 
State, 4 App., 205; 59 So., 234; Swain t. State, 8 App., 27; 62 So., 
446. 

It is not necessary that the copy served on defendant show the 
organization of the grand jury. Curtis t. The State, 9 App., 36; 63 
So., 745. 

SavtionTlSS. 

When common law offenses are to be prosecnted the common law 
should be followed, even though punishment is fixed by statute. 
Thomas t. State, 156 Ala., 166 ; 47 So., 257. 

AfBdavits are to be no stricter than indictments. Thomas t. State, 
166 Ala., 40; 52 So., 34. 

For indict»ent wh«i oath is taken before Register acting as com- 
missioner, see Maddox v. State, 2 App., 244; 57 So., 95. 

SMttonTlSS. 

The omission to allege the means by which a homicide was com* 
mitted or that Uie means is unknown is an omission of substance 
not form. Gaines v. State, 148 Ala., 16 ; 41 So., 865. 

Irregularity in setting out instrument forged held not fatal. Dud- 
ley V. State, 10 App., 130 ; 64 So., 534. 

The time of unlawful keeping for sale liquors need not be alleged. 
Glover v. State, 11 App., 287; 66 So., 877. 
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Indictment most aver every fact necessary to an affirmation of 
guilt. Bolt T. State, 78 So., 315. 

Shooting with a "gum" vnll be read shooting Tfith a "gun." 
Simmona t. State, 158 Ala., 8; 48 So., 606. 

Grammatical errors not fatal, if language clear to common under- 
atanding. Butler v. State, 162 Ala., 71 ; 50 So., 400. 

An indictment for resisting an officer held to be snffleiently clear 
for person of common understanding to know what ia intended. 
Lewis V. State, 3 App., 133; 58 So., 57. 

Person against whom offense is committed may be designated by 
the name he was usually called, although it is not his true name. 
Langston t. State, 8 App., 129 ; 63 So., 38. 

Description held sufficient. McGilvery v. State, 8 App., 219 ; 62 
So., 982. 

Section 7136. 

Indictment for escape held sufficient. Askew t. State, 155 Ala., 
103; 46 So., 751. 

Applied to an indictment for attempting to commit an abortion 
where it is held imnecessary to name the drug or instrument. 
Thomas v. State, 156 Ala., 166; 47 So., 257. 

"Forethought" and "aforethoaght" are practically the same 
thing. Flowers v. State, 2 App., 65 ; 56 So., 98. 

Indictment for false pretense held good where the term "False 
Representation" was used instead of "False Pretense." Clark v. 
State, 14 App., 633 ; 72 So., 291. 

If a law creating a misdemeanor has not been in force twelve 
months the affidavit must be so framed as to charge the offense since 
the law went into effect. Marks y. State, 159 Ala., 71 ; 48 So., 164. 

The state cannot proceed against the defendant for a different 
offense to that testified to before the grand jury, Lee v. State, 147 
Ala., 133; 41 So., 677. 

The burden is on the State to prove the commission of the offense 
within the statute of limitations. Taney v. The State, 1 App., 26; 
55 So., 267 ; Hendrix v. State, 11 App., 207 ; 65 So., 682 ; Glover v. 
State, 11 App., 287; 66 So., 877. 

Beotion 7140. 

Couvictiou cannot be had withont proof of venue. Britton v. The 
State, 74 So., 721. 

Ownership may be laid in one member of a partnership. Copton 
V. The State, 75 So., 184. 

Section 7111. 

Applied in public drunkenness case, held constitntional. Walker 
V. State, 150 Ala., 87; 43 So., 188. 

Section 7112. 
For proper allegation of Christian name, see Alezrod v. The State, 
7 App., 61; 60 So., 959; Oliveri v. The State, 13 App., 348; 69 
So., 359. 

Section 7113. 

Allegation that an oz stolen was the property of some unknown 

person sufficient. McKinuey v. The State, 12 App., 155; 68 So., 518. 
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8Mtionn41 

It is necessary to sver the means in homicide or allege that they 
are unknown. Qainea t. State, 146 Ala., 16; 41 So., 865; Huckabee 
V. State, 159 Ala., 45; 48 So., 796. 

Section 7147. 

Embezzlement may be committed by an agent of an onincorpo- 
rated Sunday school. Peters v. State, 12 App., 133; 67 So., 723. 

Sole ownership not necessaiy joint ownership sofBoient. White T. 
State, 12 App., 160; 68 So., 521. 

An allegation that stolen property was owned by one of the part- 
ners is sufficient. Taylor v. The State, 72 So., 557. 

Section 7149. 

A charge that a killing was done by striking or catting with an 
instroment unknown to the grand jury is sufficient. Gohnan t. 
State, 151 AU., 20; 44 So., 184. 

Proof of the means need not be literal, but substantial, aa laid. 
Huckabee t. State, 159 Ala., 45 ; 48 So., 796. 

SeetioD 7100. 

An indictment may charge that a killing was done by cutting 
with a knife or shooting with a gun. Dudley v. The State, 185 
Ala., 27; 64 So., 309. 

Seotion 7161. 

Embezzlement and larceny may be charged iu the same count. 
Mitchell V. State, 2 App., 147; 56 So., 56. 

Only one conviction can be had under a single count. Barefield 
V. The State, 72 So., 293. 

Where various relations are charged in one count defendant may 
require an election. Brooms v. The State, 72 So., 691. 

Where the charge is for the keeping for sale and the judgment is 
for selling, the judgment will be set aside and the case remanded. 
Thomas v. The State, 72 So., 769. 

The doctrine of election stated. Brown v. The State, 73 So., 35. 

An indictment in the language of Acts 1915, page 30, Section 29^, 
held Buffieient. Davenport v. The State, 73 So., 209. 

Where there are alternative charges and two or more offenses are 
proved, the State may be required to elect. Herring v. The State, 
75 So., 347. 

Seotion 7162. 

Becord must show sufficient return. A record examined and held 
not Bofficient. Letcher v. State, 159 Ala., 59; 48 So., 805. 

Requirements are mandatory. Hannegan t. State, 5 App., 142; 
59 So., 376. 

If endorsement of filing not regular it may be amended. 8 App., 
93; 62 So., 984. 

Seotion 7164. 

Record as a check against tampering with indictment. Dudley T. 
State, 10 App., 130; 64 So., 534. 



Defendant may be put on trial on certified copy. Hampton t. 
State, 1 App., 157 ; 55 So., 1018. 
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SectioB 71B0. 

Nolle pros, within sound dlscassion of the Court. Lacy v. State, 
13App., 267;69So., 244. 

Seotdon 7160. 

Order entered by the clerk after adjournment not sufficient. De- 
Bardenlaben v. State, 77 So., 979. 

If plea in abatement sustained it will not bar another proseeution. 
Savell V. The State, 150 Ala., 97 ; 43 So., 201. 

Does not apply to keep statute running when first indictment 
found at an illegal term of court. Parker v. The State, 2 App., 
127; 56 So., 872. 

Seotion 7161. 

For ease where form held not applicable. 1 App., 244; 55 So., 
330. 

Code form for retailing liquor not sufficient when prosecution is 
under law that has not been in force twelve months. Lester v. 
State, 8 App., 376 ; 62 So., 337. 

Form 61 does not charge two distinct offenses. Curtis v. State, 9 
App., 36; 63 So., 745. 

Section 7161. Form 8. 

Form sufficient and not violated by adding unnecessary allega- 
tions. Penhardt v. State, 161 Ala., 70 ; 49 So., 831. 

Seotion 7161. Form 0. 

Section 6301 did not create a new offense, but took away a de- 
fense, hence form in Code is sufficient in case designated by Sec- 
tion 6301. Williams v. State, 177 Ala., 34; 58 So., 921. 

Section 7161. Form 27. 

This form, while good, is more restricted in meaning than the sec- 
tion under which it is drawn. It is not broad enough to reach a 
defendant who only took money. Ashmore v. State, 9 App., 29; 
63 So., 754. 

See also, Norman v. State, 13 App., 337 ; 69 So., 362. 

Section 7161. Form 28. 
Held sufficient. Boyd v. State, 12 App., 152; 67 So., 806. 

Section 7161. Form 65. 

Acts under which this form is drawn are constitutional and form 
is good. State v. Nix, 165 Ala., 126; 51 So., 554. 

Section 7161. Form 58. 

Form held good by implication. Houston v. State, 153 Ala., 58; 
45 So., 467; 153 Ala., 61; 45 So., 228. Bailey v. State, 159 Ala., 4; 
48 So., 791. 

Section 7161. Form 60. 

This form goes further than the statute, but it and not the statute 
should be followed. Sellers v. State, 7 App., 78 ; 61 So., 485. 
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Sectioit 7161. 7onn 61. 
Is sufficient Davis v. State, 165 Ala., 93 ; 51 So., 239 ; Curtis v. 
State, 9 App., 36; 63 So., 745; Newsam v. State, 10 App., 124; 65 
So., 87. 

Beotlon 7161. Varm 62, 
Is sufficient. Sims v. State, 155 Ala., 96 ; 46 So., 493. 

Sectaon 7161. Form 64. 
Is Bufflcient. McKinney v. State, 12 App., 155; 68 So., 518. 

Beotioii 7161. Form 65. 
Does not cover reckless driving on the highway. Parker v. State, 
lApp., 244;55So., 330. 

Section 7161. Form 69. 

Under this form the jury is not required to designate which of 
the allegations are true. Stone v. State, 9 App., 66 ; 64 So., 158. 

Seotlon 7161. Form 71, 

la sufficient although it omits value. Thomas v. State, 166 Ala., 
41; 52 So., 34. 

Seotlon 7161. Form 82. 

For sufficient designation of the proceeding in which the false 
swearing is alleged to have been done, see 2 App., 244 ; 57 So., 95. 

Sufficient. Johnson v. State, 3 App., 98 ; 57 So., 380. 

Section 7161, Form 84. 
Sufficient. Carter v. State, 3 App,, 112 ; 57 So., 1022. 
Sufficient. Smith v. State, 8 App., 352; 63 So,, 28, 

flection 7161, Form 92. 

This form furnishes an analogy for the other offenses set out in 
Section 7708, for which there is no Code form. Lewis v. State, 3 
App., 133; 58 So., 57. 

Section 7161, Form 96. 

For proper description of property, see Ware v. State, 12 App., 
101; 67 So., 763. 

Seotlon 7161. Fonn 97. 

Sufficient though one letter left off of a word. H. Holland t. The 
State, 11 App., 134; 66 So., 126. 

Seotion 7161. Form 100. 

Form is not uneonstitntional. Coleman v. State, 150 Ala., 64; 
43 So., 715, 

Section 7162, 
Amended, Acts 1911, page 13. 

Section 7164. 
Amended, Acts 1911, page 22. 
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Section 7176. 

The bnrden ia not on accused to satisfy the jury of inaanity bat 
to reasonably satisfy. James v. State, 167 Ala., 14; 52 So., 840; 
Smitb V. State, 182 Ala., 38; 62 So., 184. 

A person over 14 and under 21 may be convicted of entering into 
a written contract to labor with the intent to defraud. Thomas V. 
State, 13 App., 431; 69 So., 908. 

flection 7176. 

Time to file plea is when defendant is arrdio^d, but Court may, 
on proper showing, permit it to be filed later. Gordon v. State, 147 
Ala., 42 ; 41 So., 847 ; Rohn v. State, 186 Ala., 5 ; 65 So., 42. 

In absence of plea proof of mental weakness not admissable. Wil- 
liams V. State, 13 App., 133 ; 69 So., 376. 

Section 7177. 
When this plea is in, it must be recognized ia the given chaises 
for the state predicating conviction. Gilbert v. State, 172 Ala., 386; 
56 So., 136. 

Section 7178. 
Granting of inquisition in Court's discretion. Granbeny v. State, 
184 Ala., 5; 63 So., 975; Rohn v. State, 186 Ala., 5; 65 So., 42. 

SeotioD7180. 

Order committing a defendant under this section is not res adjn- 
dicata in subsequent prosecution. Beeves v. State, 186 Ala., 14; 65 
So., 160. 

Section 7189. 

Amended, Acts 1909, page 120. 

Section 7191. 

Sheriff responsible for allowing jail so kept as to admit intruders. 
State, ex rel., Garber, Attorney General v. Gazalas, Sheriff, 162 
Ala., 210; 50 So., 296. ' 

For a discussion of Sheriff's responsibilities in allowing poison 
slipped to a prisoner, see State, ex rel., Attorney General v. Martin, 
180 Ala., 458; 61 So., 491. 

Section 7206. 

Order of Court not an adjudication of existence of facts available 
on motion for change of venue. Williams v. State, 147 Ala., 10 ; 41 
So., 992. 

Section 7229. 

For jmisdiction of an offense committed on an island in Tennes- 
see Kiver, see Patterson v. State, 146 Ala., 39; 41 So., 157; 156 
Ala., 62; 47 So., 52. 

For competent evidence to prove county line, see Granberry v. 
State, 184 Ala., 5; 63 So., 975. 

Section 7234. 

Failure of jury commission to take the oath does not render jury 
iUegal. Sims v. State, 146 Ala., 109 ; 41 So., 413. 
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Section 7239. 

Venire which is to compose the grand jury, how made ap. Tucker 
V. State, 152 Ala., 1 ; 44 So., 587. 

Jnrora' qoalificstions, except as provided by this action, deter- 
mined by commission, A juror need not be a qualified elector. Wil- 
son V. The State, 171 Ala., 25 ; 54 So., 572. 

SMstton 7242. 

Under Acts 1909, page 305, commission has authority to refill box 
whether exhausted or not. Wilson v. State, 171 Ala., 25 ; 54 So., 572. 

Section 7347. 

That parties had served on regular jury during the previous week 
does not render them incompetent on special venire. Andrews v. 
State, 152 Ala., 16; 44 So., 696. 

As to what shall constitute the venire when a capital ease is passed 
to the next week, see Howard v. State, 159 Ala., 30 ; 49 So., 108. 

Under new provision of Acts 1909 since both regular and special 
are summoned as special, it is possible that this question o£ passing 
capital case is cleared up. Waldrop v. State, 185 Ala., 20 ; 64 So., 80. 

For effect of not summoning regulars as special jurors, see Ten- 
nison v. The State, 188 Ala., 90. 

Jurors may continue their work into another week if on a case. 
Town of Athens v. Miller, 190 Ala., 82; 66 So., 702. 

Section 7248. 
If commissioners, after drawing select the petit and grand juries, 
this LB irregular, but in the absence of fraud it will not vitiate. 
QrifBn v. State, 165 Ala., 29; 50 So., 962. 

Section 7258. 

The erroneous writing by the clerk of a name put in the hat not 
available to defendant. Coleman v. The State, 145 Ala., 13 ; 40 So., 
977. 

Where a regular juror was not summoned, it is improper to put 
his name on the list served on the defendant. Carwile v. State, 148 
Ala., 576; 39 So., 220. 

A motion to quash a petit jury must show fraud or other reasons 
mentioned by the statute. Bichter v. State, 156 Ala., 127 ; 47 So., 
163. 

That the key to the jury box was not deposited with the treasurer 
is no ground to quash. Simmons v. The State, 158 Ala., 8 ; 48 So., 
606. 

Section 7257. 

Proceeding to procure a jury held regular. Burgess v. State, 148 
Ala., 654; 42 So., 681. 

Court cannot arbitrarily quash a jury and have another in its 
place. Bailey v. State, 172 Ala., 418 ; 55 So., 601. 

Relates to procuring juries after term of court bas begun. Spelce 
V. State, 10 App., 196 ; 65 So., 199. 

Section "^68. 

See notes to Section 7257. 
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Section 7259, 
This section is not repealed by Acts 1909, page 371. Morris t. 
State, 193 Ala., 1; 68 So., 1003. 

Section 7261. 
A grand jury summoned on a date fixed by an invalid statute can- 
not serve in a special term set for that date. Pope t. State, 165 
Ala., 68; 51 So., 521. 

Section 7262. 

A defendant who waives in writing a special venire also waives 

the right to have case especially set. Flowers v. State, 2 App,, 65; 

56 So., 98. 

Section 7263. 

Statute is mandatory and compliance with same must affirmatively 
appear of record. Allen v. State, 145 Ala., 11; 40 So., 660; Morris 
V. State, 146 Ala., 66; 41 So., 274. 

The petit jurors must be included in order. Bradberry v. State, 
156 Ala., 74; 46 So., 968. 

Purpose for requiring regulars to be summoned the second time 
under new jury law suggested. Waldrop v. State, 185 Ala., 21 ; 64 
So., 80 f Tennison v. State, 188 Ala., 90. 

Section 7264. 

In capital case on day set for trial Court may refuse to allow the 
defendant to withdraw his plea of not guilty and plead guilty. Cole- 
man V. State, 145 Ala., 13; 40 So., 977. 

A failure to record the waiver does not vitiate the conviction. It 
may be shown by the bench notes. McSwean v. State, 157 Ala., 21 ; 

57 So., 732. 

When special venire waived, copy of indictment need not be 
served. 

A waiver of special venire carries with it a waiver of appointing 
a special day on the record for trial. Flowers v. State, 2 App., 65; 
56 So., 98 ; Peacock v. State, 3 App., 22 ; 57 So., 1020. 

This section is not affected by Acts 1909, page 305. Washington 
V. State, 188 Ala., 101 ; 66 So., 34. 

Section 7265. 

Jurors who were not regularly summoned, but called to complete 
the jury do not belong on the list served on defendant. Smith v. 
State, 145 Ala., 17 ; 40 So., 957. 

The regular jury is the jury to attend during the week the trial 
is to take place. Walker v. State, 146 Ala., 45; 41 So., 818. 

A juror not summoned should not be on the list. Carwile v. The 
State, 148 Ala., 576; 39 So., 220. 

For procedure under the law before the Code, and also under this 
section, see Smith, alias, v. State, 166 Ala., 24 ; 52 So., 396. 

Prior to the first Monday of January, 1917, this section governed, 
since then, the Act of 1909, page 305, went into effect. Wilson v. 
State, 171 Ala., 25; 54 So., 572. 

If order does not comply with the law, yet defendant receives all 
he is entitled to, there will not be reversible error. Powell v. The 
State, 7 App., 17 ; 60 So., 967. 
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Section 7267. 

For application of this statute where venire held good, see Coleman 
V. State, 145 Ala., 13 ; 40 So., 977 ; Ben Smith v. State, 145 Ala., 17 ; 
40 So., 957 ; Hammond v. State, 147 Ala., 79 ; 41 So., 761 ; "Walker v. 
State, 153 Ala., 31; 45 So., 640 j Patterson t. State, 156 Ala., 62; 47 
So., 52 ; Knight v. State, 160 Ala., 58 ; 51 So^ 611 ; Vinenzo v. State, 
1 App., 62; 55 So., 451. 

Omission to number jury on venire does not affect its validity. 
Gaines v. State, 146 Ala., 16; 41 So., 865. 

Where names are put on the list that do not belong there, or 
names left off that do belong there, this section will cure the defect. 
Carwile v. The State, 148 Ala., 576; 39 So., 220. 

When substituted jurors challenged, it was not ehar^d to the de- 
fendant. Smith V. State, 155 Ala., 76; 46 So., 236. 

Section 7368. 

See notes to Section 7267. 

Section ^69, 

Court may discharge a juror for mistake. 168 Ala., 53 ; 52 So., 
939. 

Must be constmed with Section 7265. Wilson v. State, 171 Ala., 
25; 54 So., 572. 

Section 7370. 

It is the imperative duty of the court to not pnt incompetent 
jurors on the defendant. Howard v. State, 159 Ala., 30 ; 49 So., 108. 

When juror states on his voir dire that he is a resident of the 
county, the fact that he was not is not sufficient ground for new 
trial. Carson v. Pointer, 11 App., 462 ; 66 So., 910. 

Section 7276. 

If case tried by impartial jury, the allowance of an unauthorized 
peremptory challenge will not reverse. Gayle v. Court of County 
Com., 155 Ala., 204; 46 So., 261. 

Acts under 1909, page 318, Section 3, the solicitor has no right in 
a criminal ease to have jurors who are related to council for defend- 
ant taken from list before striking begins. Howard v. State, 9 App,, 
74; 63 So., 753. 

The mother of juror's dead wife, who left chilren, and the mother 
of deceased, were first cousins, juror held competent. Howell v. 
State, 10 App., 1 ; 64 So., 522. 

Where the grandmother of the juror on his father's side and the 
grandfather of the defendant on Ms father's side were first cousins, 
the juror is incompetent. Powell v. State, 7 App., 17 ; 60 So., 967. 

Section 7278, 

The waiving by the State of the right to challenge one joror does 
not affect the right to challenge others. Bussell v. State, 78 So., 
916. 

The State may challenge a juror who says that he is opposed to 
capital punishment, but would hang. Untreinor v. The State, 146 
Ala., 26; 41 So., 285. 

This statute gives a challenge to the State alone. Gregory v. 
State, 148 Ala., 566; 42 So., 829. 
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A juror is competent who would not convict on circmnBtantial 
evidence unless it was the highest and strongest degree. Ott v. 
The State, 160 Ala., 29 ; 49 So., 810. 

A juror who would not convict on circomstantial evidence tinleas 
it was so strong as to remove all possible doubt is incompetent. Nail 
V. State, 12 App., 64; 67 So., 752. 

The failure of the Court to inquire of a juror as to his qualifica- 
tions under this section is not available to the defendant. Terry v. 
State, 13 App., 115; 69 So., 370. 

Sectioii 7279. 

The Court may excuse all persons who at common law are unfit. 
Underwood v. State, 179 Ala., 9 ; 60 So., 842. 

Included bodily 'deficiency. Parker v. State, 7 App., 9 ; 60 So., 995. 

A Court is not in error ia excusing a juror before entering into 
the trial on account of dangerous illness of a member of the juror's 
family. Finney v. The State, 10 App., 39 ; 65 So., 93. 

Seotion 7280. 

tinder this section the Court in its discretion may excuse jurors. 
White V. State, 78 So., 449. 

In suit with county, employees of commissioners are properly ex- 
cused. Coleman County v. Watson, 152 Ala., 554; 44 So., 702. 

Applies to civil as well as criminal cases. 168 Ala., 551 ; 53 So., 
213. 

Section 7282. 

Article 8 is not repealed by the jury law in Acts 1909, page 305, 
exception. Patterson v. State, 171 Ala., 2 ; 54 So., 696. 

See notes to Section 7282. 

When grand jury reduced below fifteen, court may increase it to 
more than fifteen. Walker v. State, 146 Ala., 45 ; 41 So., 878. 

Procedure where foreman discharged. Jacobs v. State, 146 Ala., 
1031, 42 So., 70. . 

If the court supplies jurors before the jury is reduced below fif- 
teen, the grand jury becomes illegal. Tammell v. The State, 151 
Ala., 18; 44 So., 201. 

Increase unauthorized till jury reduces below fifteen, as provided 
in Section 7005. Osbom v. State, 154 Ala., 44; 45 So., 666. 

While Sections 7262 to 7306 are not repealed by Acts 1909, page 
305, this section is modified thereby. Patterson v. State, 171 Ala., 
2; 54 So., 696. 

Construing this section with Acts 1909, Sections 17, 18, 20 and 21, 
it is held that the Court is not required to add new names until 
reduced below fifteen, then the Court may increase the number to 
eighteen. Ex parte, Lawler, 185 Ala., 428 ; 64 So., 102 ; Yeager v. 
The State, 8 App., 374; 62 So., 318. 

Sectioii 7296. 
A foreman cannot certify as to the attendance of a witness before 
another grand jury, held at a different time. Banks v. Mobley, 
Clerk, 4 App., 510; 58 So., 745. 

Sectioii 7297. 

Practice stated when indictment attacked for want of evidence 
before the grand jury. Allen v. The State, 162 Ala., 74; 50 So., 279. 
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Sectioii 7298. 

The right to disclose teatimonf is limited to the exceptions in this 
section. Parlow et al. t. The State, 7 App., 137 ; 61 So., 474. 

Seetion 7300. 

Foreman must subscribe bis name attesting the fact 'that it is a 
true bill. Coburn v. The State, 151 Ala., 100 ; 44 So., 58. 

Where dispate arises as to the identity of an initial of the fore- 
man 's signature, oral evidence is admissible. Smith v. The State, 
165 Ala., 74; 51 So., 632. 

There is no valid indictment without the endorsement "A true 
bill," signed by the foreman. Whitley v. The State, 166 Ala., 42; 
52 So., 203. 

An indictment is not valid that is not attested by the foreman by 
his signature to be "a true bill," Bobo v. The State, 1 App., 74; 5 
So., 927 ; Smiley v. The State, 11 App., 67 ; 65 So., 916 ; Banks v. The 
State, 13 App., 41 ; 69 So., 242. 

Seotioii 7304. 

Not in conflict with Section 7572. Wilson v. State, 171 Ala., 25 ; 
54 So., 572. 

Befera only to addition of temporary jurors and not permanent. 
Ex parte, Lawler, 185 Ala., 428 ; 64 So., 102. 

A juror related to a man against whom the crime was committed 
is not disqualified. Collins t. The State, 3 App., 64; 58 So., SO. 

Section 7306. 

See notes to Section 7304. 



An exception to the general rule that all criminal proceedings 
most be open. Jackson v. Mobley Clark, 157 Ala., 408; 47 So., 590. 



See notes to Section 7 



Section 7811. 



Does not authorize the Court to flx the reason for discharging, 
bat to determine that such reason existed. Andrew v. The State, 
174 Ala., 11 ; 59 So., 998. 

For sufficient plea raising question that on former trial jury was 
improperly discharged, see last case cited and also Stadt v. The 
State, 13 App., 275 ; 69 So., 254. 

Section 7316. 

An indictment charging carnal knowledge of a female onder the 
age of consent contains within it a charge of assault and battery. 
Hutto V. State, 169 Ala., 19 ; 53 So., 809. 

Applies in homicide cases. Hasey v. State, 6 App., 1; 59 So., 
549; Beason v. The State,, 5 App., 103; 59 So., 712. 

A defendant may be convicted of an attempt to commit an assault 
with intent to rape under an indictment charging an assault with 
intent to rape. Burton v. State, 8 App., 295 ; 62 So, 
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A charge of robbery includes an iissault witt intent to rob and an 
assault and battery. Smith v. State, 11 App., 153 ; 65 So., 693. 

When a joror says that he agreed to the verdiot but that it was 
not what he wanted, the Court properly recelTed the verdict, 12 
App., 72 J 67 So., 738. 

A defendant indicted for murder in the first degree may be con- 
■victed of an assault with intent to murder where the State failed 
to prove the party assaulted died. McWilliama v. State, 12 App., 
92; 67 So., 735. 

Section 7317. 

Defendant is entitled to be present when verdict rendered and is 
entitled to his discharge if it is rendered in hia absence. Harris 
■ V. State, 153 Ala., 19; 45 So., 216. 

Section 7334. 

Amended, Acta 1911, page 92. 

A mortgage is the subject of larceny. Shannon v. Sims, 146 Ala., 
673; 40 So., 574. 

Where one is indicted for petit larceny and the proof shotra the 
value of the property to be snfficient for grand larceny, he may be 
convicted of petit larceny. Bryant v. The State, 158 Ala., 26; 48 
So., 543. 

One cannot be convicted who steals a steer when the indictment 
eays he stole a cow. Marsh v. The State, 3 App., 80; 57 So., 387. 

Has no application to growing crops. McQueen v. The State, 10 
App., 244; 65 So., 310. 

Where the allegations were that the pistol was stolen from a 
warehouse and the proof showed that it waa stolen from an ofSee 
in the warehouse there waa no variance. Eirk v. The State, 13 App., 
316; 69 So., 350. 

Siuee it is a felony to steal a cow regardless of value there is no 
need to allege value and if it is alleged it will be treated as surplus- 
age. Cauley v. The State, 14 App., 133 ; 72 So., 271. 

Where there is not sufficient averment to make grand larceny or 
burglary, defendant can only be convicted of a misdemeanor, petit 
larceny. Noah v. The State, 72 So., 611. 

Section 7StS. 

See notes to Section 7324. 

It is left in the discretion of the jury as to whether a fine shall he 
added. Bates v. The State, 170 Ala., 26 ; 54 So., 432. 

Section 7326. 

If sex is used in describing an animal, proof must follow the al- 
legation. A conviction cannot be had for stealing a steer under an - 
indictment charging the stealing of a cow. Mai^ v. The State, 3 
App., 80; 57 So., 287. 

Section 7X18. 

A person who stole property in another state and brought it here 
is guilty under this section. Whitehead v. State, 78 ; So., 467. Form 
25, Section 7161 is sofflcient. 



Value is a material issue in determining the grade ol the c 
Barker v. The State, 151 Ala., 97 ; 44 So., 56. 
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For a statement of the element of this offense, see Fulton v. The 
State, 8 App., 257 ; 62 So., 959. 



Qoalifies common law only in providing that it mnst tend to pro- 
voke a breach of the peace. Brooks v. The State, 154 Ala., 53; 46 



For discussion of sufficient indictment. Booker v. State, 154 Ala., 
53; 45 So., 622. 

Section 7340. 

It is competent to prove a repetition of the words after the com- 
mencement of the prosecution. Bntler v. The State, 162 Ala., 71; 
50 So., 400. 

Language held to impute perjury. Dungan v. The State, 2 App., 
235; 57 So., 117. 

For proper allegation necessary to make the charge of being preg- 
nant a charge of want of chastity, see Murphree v. The State, 13 
App., 254; 69 So., 237. 

Section 7342. 

A conditional furniture contract held sufficient to support a prose- 
cution. Steel V. The State, 159 Ala., 9; 48 So., 673. 

The word "claim" in this section signiBes a right to claim. Steel 
V. The State, 159 Ala., 9; 48 So., 673. 

Equitable as well as legal liens are within the purview of the 
statute. Courtney v. The State, 10 App., 141 ; 65 So., 433. 

Section 7346. 

Applied to embezzlement. Oleason v. The State, 6 App., 49; 60 
So., 518. 

Section 7347. 

Proof must definitely place the offense within the statute. Yancy 
V. The State, 1 App., 226 ; 55 So., 267. 

Where the witness testified that the transaction occurred a short 
time before the grand jury, it could not reasonably be taken to re- 
fer to so long a period as twelve months. VirilBon v. The State, 2 
App., 203; 56 So., 114. 

If ai^ statute of limitation governs municipal prosecutions it is 
this section, and not Section 7348. A municipal ordinance fixing a 
twelve months statute is valid. Ex parte, CSty of Birmingham v. 
Bowers, 195 Ala., 79 ; 70 So., 718. 

See same case. 13 App., 654 ; 69 So., 263. 

Section 7348. 

See notes to Section 7347. 



The indictment must be a continoance of the prosecution for 
which warrant was sworn out. King v. State, 151 Ala., 12 ; 44 So., 
200. 

There is no law compelling the return of a warrant till the de- 
fendant is arrested, hence an arrest is not necessary to stop the stat- 
ute. Bryant v. The State, 158 Ala., 26 ; 48 So., 543. 

Proceeding necessary to give jurisdiction of the offense and the 
person pointed out. Sherrold v. The State, 14 App., 57 ; 71 So., 76. 
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SMtion 73C1. 

For sufficient order to stop the statate, see DeBardelaben v. State, 
77 So., 979. 

Section 7352. 

One cannot be convicted for selling liquors on proof of giving 
liquors. CUrk v. The State, 167 Ala., 101; 52 So., 893. 

SootlonTSSS. 

Form held good for selling a liquor containing a weak solution of 
malt though not intoxicating under a local Act. Dickens v. The 
State, 149 Ala., 49 j 43 So., 114; Tonsey v. The State, 151 Ala., 83; 
44 So., 183. 

Indictment should aver that sale was contrary to law. Smith v. 
State, 155 Ala., 102; 46 So., 753. 

The term "contrary to law" is not apt in a proceeding by a mu- 
nicipality. Boseburg v. City of Selma, 168 Ala., 195; 52 So., 742. 

Does not apply to carrying on a business without a license. Kelly 
V. The State, 171 Ala., 44; 55 So., 141. 

Puller bill. Seott t. The State, 3 App., 142; 57 So., 413; Freeman 
V. The State, 4 App., 193 ; 59 So., 228. 

Section 7367. 

Repealed, Acts 1909, page 63, Section 38. 

Section 7359. 

Repealed, Acts 1909, page 63, Section 38. 

Section 7361. 
Repealed, Acts 1909, page 63, Section 38. 

Section 7363. 

As to interference with interstate commerce, see Moog t. The 
State, 145 Ala., 75; 41 So., 67. 

Soliciting one order is sufficient. State does not have to prove 
engaging in the business. Mills v. The State, 148 Ala., 633; 42 So., 
816. 

Section 7363. 

Repealed, Acts 1909, page 63, Section 38. For unnecessary in- 
dictment, see Mosley v. The State, 156 Ala., 136 ; 47 So., 193. 

Applied in Phillips v. The State, 156 Ala., 140; 47 So., 145. 

A conviction may be had under this section under a count charg- 
ing a sale. Johnson v. The State, 172 Ala., 424 ; 55 So., 226 ; Vernon 
V. State, 161 Ala., 83; 50 So., 57. 

Evidence held sufficient to convict. Miller v. The State, 168 Ala., 
100; 53 So., 278. 



For sufficient indictment, see McAlister v. The State, 156 Ala., 
122 ; 47 So., 161 applies. 

Section 7366. 
See authority cited under Section 7365. 

Section 7367. 
See authority cited under Section 7365. 
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This sflction held onconstitiitionaL Elder v. The State, 162 Ala., 
41; 50 So., 370. 

Section 7371. 
Coii8titntionalit7 qnestion but not decided. Vernon t. The State, 
161 Ala., 83; 50 So., 57. 

Section 7373. 
An act sufficient to convict. State, ex rel., Black t. Delare, 193 
Ala., 500; 6S So., 993. 

Section 7378. 
See Tonng v. The State, 158 Ala., 38; 48 So., 490. 

Section 7383. 

Bepealed, Acts 1909, page 63, Section 38. 

Section 7384. 

Bepealed, Acts 1909, page 63, Section 38. 

Section 788B. 
Bepealed, Acts 1909, page 63, Section 38. 

Section 7388. 

Constrned at length. Lore t. The State, 75 So., 186. 

Section 7304. 

Ingredience of the offense defined. Oreen t. The State, 151 Ala., 
14; 44 So., 194. 

Section 7396. 

QoTemor's staff when ordered to accompany him to a presidential 
inauguration is not on duty and not entitled to pay. Betty v. The 
State, 188 Ala., 211; 67 So., 457. 

Section 7421. 

Appearance and testifying sufficient to warrant finding that de- 
fend^t was of the negro race. Metcalf v. State, 78 So., 305. 

Statute may be asanmed in a single day. Jones v. The State, 156 
Ala., 175; 47 So., 100. 

Section 7423. 

The word "convey" includes giving of a subsequent mortgage. 
Fort V. The State, 1 App., 195 ; 55 So., 434. 

There can be a conviction where the proof only shows the dispos- 
ing of one animal where the indictment charges the disposing of 
several. Svrint v. The State, 3 App., 93 ; 57 So., 394. 

If perishable mortgaged property is tendered to the mortgagee 
and he refuses to sell, he vrill be charged the market price. Oidford 
Pert. Co. V. Hones, 73 So., 145. 

Section 7^4. 

Amended, Acts 1909, page 111. 

Section 7446. 
Applies to Justice of the Peace. State v. Albright, 155 Ala., 141 ; 
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Amended hy impUcatioD by Section 1472. Draper t. State, ex 
rel., PatiUo, 175 Ala., 547; 57 So., 772. 

Seotion7488. 

Confltrned at length. Norwood v. The State, 74 So., 729. 

Section 7019. 

Applies to peace proceedings and does not apply to issoing war- 
rants general^- Herring v. The State, 158 Ala., 31; 48 So., 476. 

The Judge of the Inferior Court of Birmingham is authorized to 
issue warrants. Lanzezo v. The State, 1 App., 205 ; 55 So., 444. 



For essentials of warrants, see Cox v. The State, 157 Ala., 1 ; 47 
So., 1025. 

Seetton 7B32. 
Appeitl is the only method to review the facts. Coi v. The State, 
157 Ala., 1; 47 So., 125. 

Section 7641. 
Matter awom to must be material and relevant. McD&niel v. The 
State, 13 App., 318; 69 So., 351. 

Section 70^. 

For a sufiBeient statement of the proceedings, see Maddox v. The 
State, 2 App., 244 ; 57 So., 95. 

"A prosecution for violating the prohibition law" sufficiently de- 
scribes the proceedings. Thomas v. The State, 13 App., 421 ; 69 So., 
413. 

For necessary averments of indictment, see Cowen v. The State, 
72 So., 578. 

Section 7S60. 

Amended, Acts 1911, page 630. 

Section 7660. 

Not nnconstitntional as applied to mental healer for hire. Ex 
parte. Smith, 183 Ala., 116 ; 63 So., 70. 

Section 7661 

Amended, Acts 1915, page 661. 

For proceedings under thia section, see Ex parte, Smith, 183 Ala., 
116; 63 So., 70; Carter v. The State, 3 App., 112; 57 So., 1022; Smith 
V. The State, 8 App., 352 ; 63 So., 28. 

Complaint held sufficient. Fealey t. The City of Birmingham, 73 
So., 296. 

Doctor who has not qualified cannot ctdlect for aervices. White- 
head et al. v. Coker, 76 So., 484. 

Seotion 7660. 

In capital case if defendant pleads guilty he is not entitled to a 
special venire. Howard v. The State, 165 Ala., 18 ; 50 So., 954. 

Seotion 7666. 

See notes to Section 7565. 
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Coort mB.y decline to receive plea of misnomer not sworn to. 
Beverell v. The State, 156 Ala., 101 ; 47 So., 133. 

Section 7072. 

Applied in Pate v. The State, 150 Ala., 10; 43 So., 343; Bluett v. 
The State, 151 Ala., 41 i 44 So., 84. 

Section does not relieve officer from drawing jar? from proper 
box. Tucker v. State, 152 Ala., 1 ; 44 So., 587. 

When court improperly increases grand jury, indictment not 
good. Osborn v. The State, 154 Ala., 44 ; 45 So., 666. 

Facts held not sufKcient to quash Indictment. Richter v. The 
State, 156 Ala., 127 ; 47 So., 163. 

To be a grand jury it must be procured under due form of law. 
Pope V. The State, 165 Ala., 68; 51 So., 521. 

Objection to the formation of a grand jury may be made in two 
classes of cases: (1) When not drawn in tiie presence of the of- 
ficers designated by law, (2) when there is some order of the court 
or action of the judge appearing of record which is contrary to law, 
Clemmons v. The SUte, 167 Ala., 20 ; 52 So., 467. 

This section is not in conflict with Section 7304. Wilson v. The 
State, 171 Ala., 25 j 54 So., 572. 

As to special grand jury summons by direction of the Court, must 
be on a lawful occasion shown by the record. Bailey v. The State, 
172Ala., 418;55So., 601. 

Where grand jury drawn by the Court under Section 7258 it is 
not in the presence of the officers designated by law. Reynolds t. 
The State, 1 App., 24 ; 55 So., 1016. 

Point raised by plea in abatement and not by demurrer or mo- 
tion. Swain v. The State, 8 App., 26; 62 So., 446. 

The fact that a member of the grand jury was disqualified, not 
avaUable. 9 App., 36; 63 So., 745. 

No objection can be taken becaiise certain jurors were excused 
who indicated that they would not indict in certain cases. Ex parte, 
Eodgers, 190 Ala., 627; 67 So., 253. 

Section 7674. 

How blanks in form No. 7 should be filed, see Andrews v. The 
State, 174 Ala., 11 ; 59 So., 998. 

There can be no two trials for the same conduct though different 
laws are violated. Cast v. The State, 11 App., 177 ; 65 So., 718. 



A contract to create a monopoly is void even though it does not 
go to the extent of violating the statute. Georgia Fruit Exchange 
V. Tumipseed, 9 App., 123 ; 62 So., 544. 

Section 7D80. 

See notes to Section 7579. 

Section 7581. 

See notes to Section 7579. 

Section 7684. 

This chapter is the source and limit of the jurisdiction of jostice 
of the peace. The State v. Bush, 12 App., 309 ; 68 So., 492. 
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There are two very interesting dissenting opinions on this chapter 
that are worth reading; the first is by Jndge Dowdell, in Chappell 
T. The State, 156 Ala., 188; 47 So., 329. 

And the second by Judge Mayfield, in Harris v. State, 159 Ala., 
108; 48 So., 671. 

Section 7688. 

To be valid the warrant must in some way show on its face that 
it was issaed by an officer aathorized to issae it. It is not sufficient 
for biTn to sign where tiiere is no indication ol official capacity. 
Beach v. Quinn, 159 Ala., 340 ; 48 So., 540 ; Qarrison v. Lawler, 10 
App., 541; 65 So., 705. 

A Justice of the Peace cannot make a warrant retamable to the 
Circnit Coort. State v. Bush, 12 App., 309 ; 68 So., 492. 

Section 7690. 
See notes to Section 7588. 

Section 7fi9S. 

See notes to Section 75S8. 

Section 7600. 

It will be presumed that evidence was reduced to writing and 
parol evidence will not be heard as to what was testified to until it 
is either shown that the evidence was not reduced to writing or lost. 
Davis V. State, 168 Ala., 53; 52 So., 939. 

State does not have to produce the written evidence of a witness 
when laying a predicate as to former testimony. Stanfield et al. v. 
State, 3 App., 54 ; 57 So., 402. 

For necessary predicate for introducing oral testimony, see Id. 

Section 7606. 

Ex officio J. P. and his bond not liable for erroneously eommiting 
a party to jail. Blancett v. Wimberly, 78 So., 318. 

Section 7616. 

A report to a grand jury of a ceise pending does not oust the com- 
mitting magistrate of jurisdiction. Pepin v. The State, 156 Ala., 
184; 47 So., 266. 

Report is to be made to foreman of grand jury and not clerk. 
Clerk does not make docket for grand jury. Id. 

Section 7620. 

If the verdict improperly fixes the place of punishment, that part 
is snperfinous. Ex parte, Bobinson, 183 Ala., 30 ; 63 So., 177. 

If in such case the court follows the verdict, the error will onty 
be in the sentence. Id. Ex parte, Adams, 187 Ala., 10; 65 So., 514; 
Discippio V. State, 8 App., 85 ; 62 So., 1004. 

This section modifies Section 7092. A person convicted of man- 
slaughter and punishment fixed at one year should be sentenced to 
jaU or hard labor for the county, and not to the penitentiaTy. Bob- 
inson V. The State, 6 App., 13 ; 60 So., 558. 

A verdict that fixes the punishment at 10 years without stating 
where, is sufficient. Powell v. The State, 7 App., 17 ; 60 So., 967. 
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A sentence to six months in the penitentiary ia not aathorized. 
Minto V. The State, 9 App., 95 ; 64 So., 369. 

It is immaterial whether the verdict fixed the place of punishment, 
this is fixed hj law. Ciumingham v. The State, 14 App., 1 ; 69 So., 
982. 

If the punishment does not exceed two years, it is proper to sen- 
tence to hard labor, though cost may extend it beyond two years. 
Smith V. The State, 14 App., 103 ; 71 So., 979. 

Embraces both felonies and misdemeanors. Phelps v. The State, 
75 So., 877. 

Seotloii 7622. 

Where the maximnm fine is not fixed by statute, it is $500. Pal- 
mer V. The State, 168 Ala., 124; 53 So., 283. 

The ponishment for indecent exposure is fixed by this section. 
Tmitt v. The State, 3 App., 114; 57 So., 512. 

One may be convicted of an attempt to commit an assault with in- 
tent to rape and punished tinder this section. Burton v. The State, 
8 App., 295; 62 So., 394. 

^ attempt to commit an assault is a misdemeanor, punished un- 
der this Section. Woods v. The State, 10 App., 96; 64 So., 508. 

Section 6723. 

Where a jury improperly adds hard labor it will be surplusage. 
Freeman v. The State, 151 Ala., 10 ; 44 So., 46. 

Court may add hard labor where one is convicted of assault and 
battery. Moore v. The State, 154 Ala., 48 ; 45 So., 656. 

In convictions under Section 7092 the jury fixed the ponishment 
and not the Court. Bates v. The State, 170 Ala., 26 ; 54 So., 432. 

Section 7627. 

Properly followed in MeGuire v. The State, 3 App., 40 ; 58 So., 60. 

Section 7630. 

Held properly applied in Sanford et al. v. The State, 3 App., 54; 
57 So., 402. 

But the Court cannot fix a fine. Harkey v. The State, 13 App., 
201; 68 So., 697. 

Section 7634. 

If defendant is sentenced longer than allowed by law for cost, 
the Appellate Court will correct the error, without reversing. Wer- 
ron V. The State. Applies to State cases in municipal courts. 1 
App., 536 ; 55 So., 325. 

Section 7636. 

Acts 1907, page 179, is unconstitutional in so far as it fixed the 
amount allowed for labor and this section governs. Dowling v. 
City of Troy, 173 Ala., 468 ; 56 So., 118 ; Boshell v. The State, 1 App., 
215 ; Dawlinga v. The City of Troy, 1 App., 508 ; 56 So., 116 ; ex parte, 
Hailey, 1 app., 528; 56 So., 245. 

Where defendant was erroneously sentenced for 40c per day in- 
stead of 75ej he is not entitled to his discharge until he has worked 
out his coat at 75c per day. Ex parte, Smitib, 1 App,, 535 ; 56 So., 
247. 

Removal fees are part of the cost to be worked out. Clark v. The 
State, 2 App., 196 ; 56 So., 813. 
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For necesssry recitals of judgment, see Barrentine v. The State, 
3 App., 188 ; 57 So., 1025. Wright v. The State, 9 App., 79 ; 64 So., 
173 ; Woods V. The State, 10 App., 96 ; 64 So., 508 ; Kirkland v. The 
State, 12 App,, 204; 68 So., 518. 

Bight of convict to pay cost does not relieve comity of duty to 
pay. Lovelady v. Copeland, Clerk, 73 So., 948. 

Section 7648. 

Applied in ex parte, State, ei rel.. Attorney General, 150 Ala,, 
489; 43 So., 490. 

Section 7660. 

Does not apply to street railways. Dean v. The State, 149 Ala., 
34; 43 So., 24 J WeUbnrn v. The State, 154 Ala., 77; 45 So., 651. 

Section 767S. 
Purpose is to protect human beings and not railroad property. 
Dority V. The State, 5 App., 208 ; 59 So., 317. 

Indictment held sufficient. McGilvery v. The State, 8 App., 219 ; 
62 So., 982. 

Section 7677. 
Amended, Acta 1911, page 380. 



Does not apply when white sheriff is traveling with negro pris- 
oner. Spenny v. Mobile & Ohio B. B. Co., 192 Ala., 183; 66 So., 870. 
See same case. 12 App., 375; 67 So., 740. 

Section 7689. 

Cited in Fairford Lumber Co. v. Tom Bigbee B. E. Co., 165 Ala., 
275; 51 So., 770. 

Section 7691. 

A conductor who has accepted an unauthorized pass must return 
it as soon as he is informed. He must then give the passenger an 
opportunity to pay before ejecting him. L, & N. B. B. Co. v. Daw- 
son, 11 App., 621; 66 So., 905. 

Section 7602. 
Amended, Acts 1911, page 193. See notes to Section 7691. 

Section 7700. 
Amended, Acts 1915, page 137. 

Section 7708. 
For indictment held good for resisting lawful arrest, see Lewis v. 
State, 3 App., 133; 58 So., 57. 

Section 7712. 

Indictment for peddling must designate the class of peddler. Wil- 
liams V. The State, 150 Ala., 84 ; 43 So., 182. 

Failure to pay does not vitiate contract, when. Sunflower Lumber 
Co. V. Turner Supply Co., 158 Ala., 191 ; 48 So., 510. 



iyGoogIc 



8UPPLE1MENT TO CODE OF ALABAMA. 



For procedure sad pmiisliment, see Badgett v. The State, 157 Ala., 
20; 48 So., 54. 

Seotion 7727. 

"Along" and "Acrosa" defined- A person standing near the road 
and firing from it, not gnilty. Scott v. The State, 152 Ala., 63 ; 44 
So., 544. 

If section violated and man shot the offense would at least be as- 
eanlt and battery. Medley v. The State, 156 Ala., 78 ; 47 So., 218. 

To be criminal, the act must be intentionally done. Woodmen of 
the World v. Wright, 7 App., 255 ; 60 So., 1006. 

If shooting is across part of the road the offense is complete. 
Holley V. The State, 9 App., 33 ; 63 So., 738. 

Saotion 7728. 
Baeing and reckless driving are two separate offenses provided 
for. An indictment charging one will not support a convictioD for 
the other. Parker t. The State, 1 App., 244; 55 So., 330. 

Section 7732. 

Repealed, Acts 1915, page 623. 

Seotion 7733. 
Defines three separate offenses. C. of Ga. B. B. Go. t. The State, 
145 Ala., 99; 40 So., 991. 

Seotion 7734. 
Repealed, Acta 1915, page 623. 

Section 7736. 

Repealed, Act« 1915, page 623. 

Section 7736. 

Repealed, Acta 1915, page 623. 

Section 7787. 

Repealed, Acta 1915, page 623, for construction of this section, see 

Chancery v. The State, 170 Ala., 83 ; 54 So., 522 ; Williama y. The 

State, 171 Ala., 56; 54 So., 535; Jones v. The State, 7 App., 180; 62 

So., 306 ; Golden v. State ; 10 App., 235 ; 64 So., 517. 

Seotion 7738. 
Repealed, Acta 1915, page 623. 

Section 7740. 
Repealed, Acts 1915, page 623. 

Section 7741. 

Repealed, Acts 1915, page 623. 

Seotion 7742. 

Repealed, Acts 1915, page 623. 
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Section 7743. 

Kepealed, Acta 1915, page 623, see Savell t. The State, 150 Ala., 
97; 43 So., 201. 

Section 7744. 
Bepeated, Acta 1915, page 623, see Harbinson t. Chappell, 178 Ala., 
243; 59 So., 207. 

Section 7746. 
An indictment included an asBault with intent to rob and assault 
and battery. It ia a capital offense. Smith v. State, H App., 153 ; 
65 So., 695. 

Section 77S8. 
Search warrant can only be issaed on probable cause supported 
by affidavit naming the person, property and place. In re State, ex 
pel., Attorney General, 179 Ala., 639; 60 So., 285. 

Section 7769. 
See notes to Section 7758. 

Section 7762. 

Procedure in liquor cases. Tool y. The State, 170 Ala., 41 ; 54 So., 
195. 
See notes to Section 7758. 

Section 7770 

Magistrate haa no jurisdiction to determine title nnleaa property 
embezzled or atolen. Son. Hdw. Co. v. Leater, 166 Ala., 86 ; 52 So., 
328. 

Section 7776; 

An agreement to pay a sum of money to stop a prosecution for 
eednction cannot be enforced. Berry v. Dunn et aL, 88 So., 51. 

If question properly raised it must appear that indictment was 
not had on the uncorroborated evidence of the proeecutrix. Allen 
v. The State, 162 Ala., 74; 50 So., 279. 

Right to be given prosecutrix evidence. Evidence corroborating 
held sufficient. Holland v. The State, 11 App., 134; 66 So., 126. 

Evidence of sufficiency before grand jury. Seduction defined. 
Smith V. The State, 13 App., 399 ; 69 So., 402. 

Section 7781. 

Court of County Conuniasioners cannot bind county to pay attor- 
ney fees to assist solicitor, though validity of road law involved. 
Walker v. Bridgf ord Co. Treas., 9 App., 257 ; 62 So., 323, 396. 

See notes to Section 7778. 

Section 7787. 
It is immaterial whether the solicitor is rightfully or wrongfully 
absent. MizeU v. The State, 184 Ala., 16 ; 63 So., 1000 j NeweU v. The 
State, 8 App., 182; 62 So., 968. 

Section 7791. 

Salary may be made more or less for certain circuits. Bradon, 
Auditor, V. Askew, Solicitor, 172 Ala., 160; 54 So., 605. 
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Sectton 7793. 
With certain exceptions it is the policy of the state to prohibit 
solicitors from instituting prosecutions. State, ex rel., Almon et aL 
T. Banks, Judge, 160 Ala., 163; 48 So., 1035. 

Section 7796. 
Amended, Acts 1915, page 590. 

Section 780S. 
See notes to Section 7802. 

Section 780S. 
AppUed in Glenn v. The State, 158 Ala., 44; 48 So., 505. 

Section 7806. 

Does not apply to violation of city ordinances. City of Birming- 
ham T. Baranco, 4 App., 279 ; 58 So., 944. 
Applied in Bolsom v. The State, 13 App., 252 ; 69 So., 236. 

Section 7813. 

Act ia direct at both the owner and the person in eontroL Flow- 
ers T. State, 168 Ala., 147 ; 53 So., 276. 

The indictment must name the owner of the land trespassed npon. 
Madison v. The State, 11 App., 225; 65 So., 848. 



As to druggist selling other things than drags on Sunday, see 
Stollenwerek v. State, 77 So., 52 ; 78 So., 454. 

Section 7815. 

Applied in Beavoir Club v. The State, 148 Ala., 643 ; 42 Ala., 1040. 



Does not prevent a joint tenant from being convicted under Sec- 
tion 7842. Courtney v. The State, 10 App., 141 ; 65 So., 433. 

Section 7827. 

If entry is made to make a survey to locate a railway it is not 
criminal. State v. Simmons, 145 Ala., 95 ; 40 So., 662. 

SufSeiency of complaint. Amendment, Morrison v. The State, 
151 Ala., 115; 44 So., 150; Morrison v. The State, 151 Ala., 118; 44 
So., 43. 

A general superintendent of a company has authority to give 
warning. Morrison v. The State, 155 Ala., 115 ; 46 So., 646. 

The name of this offense is "Trespass After Warning." This of- 
fense whether it come under the first or second clause, it is sufficient, 
if the affidavit designates the offense by name. Handle v. The State, 
155 Ala., 121; 46 So., 759. 

Distinction between warning not to go upon land and warning 
not to trespass. Woodruff v. The State, 170 Ala., 2 ; 54 So., 401. 

If party called on premises by one seemingly in authority it is 
proper evidence to go to the jury to establish excuse, S. S. S. & I. 
Co. V. DeVaney, 7 App., 457; 60 So., 990; 189 Ala., 564; 66 So., 523. 
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As to scrambling possession to support, see Kose v, Mc Wilson, 192 
Ala., 675; 69 So., 69. 



Improper to lay ownership in executor without further allega- 
tions. McWUUams v. The State, 160 Ala., 115; 49 So., 680. 

Section 7829. 

AfBdavit held sufficient. Cofer t. The State, 157 Ala., 10; 47 So., 
1010. 

Person violating this section cannot maintain bill to quiet title. 
Dunlap et al. v. Regan, 185 Ala., 94; 64 So., 606. 

Seotion 7833. 

Amended, Acts 1911, page 625. 

Distinction between this section and 7324 as to allegation. Sand- 
lin V. Anders, 187 Ala., 473; 65 So., 376. 

A complaint held sufficient but Court designates a better form. 
McQueen v. The State, 10 App., 244 ; 65 So., 310. 

Seotion 7834. 
As to trees between sidewalks and street proper. City of Bir- 
mingham V. Carle, 191 Ala., 539 ; 68 So., 22. 



State granted severance, when, Felder v. The State, 9 App,, 48; 
64 So., 162. 

Seotion 7843. 

Does not apply to person who left his wife and children before 
Act passes, although he remained away after Act passed. Crawley 
V. The State, 146 Ala., 145; 41 So., 175. 

"Where allegation is that he abandoned his wife and children, 
proof must show that he abandoned both. Camley v. The State, 162 
Ala., 94; 40 So., 362. 

Does not apply where marriage was by compulsion. Id. 

Different subdivisions may be charged under separate counts. 
Brannon v. The State, 12 App., 189 ; 67 So., 634. 

For case under subdivision 4, see Bartlett v. The State, 7 App., 85 ; 
60 So., 938. 

For a catalogue of the defense to the offense in subsection 8, see 
Qrantlan v. The State, 8 App., 319 ; 62 So., 470. 

Proof of means of support is defensive matter and the burden is 
on defendant. Wallace v. The State, 75 So., 633. 

Evidence held insufficient to convict. McLean t. The State, 76 
So., 480. 

Section 7846. 

See notes to Section 7843. 



Amended, Acts 1909, page 212. 

Application demurrable unless verified by defendant. Hnckabee 
T. The State, 168 Ala., 27 ; 53 So., 251. 
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Amendment to section construed. Qodau v. State, 179 Ala., 27 ; 
60 So., 908. 

Controlling purpose ia to procure a fair trial. Adams v. The 
State, 181 Ala., 58; 61 So., 352. 

Section 7880. 

Defendant can enforce diaclosure of names of state witnesses. 
Jackson v. Mobly, Clerk, 157 Ala., 408; 47 So., 590. 



Clerk entitled to pay for issuing subpoenas on^ once. O'Bear, 
Treasurer, v. Long, Clerk, 186 Ala., 597 ; 65 So., 136. 

Section 7883. 

See notes to Section 7881. 

Section 7884. 

See notes to Section 7881. 

Section 7886. 

For proper procedure, see Bell t. The State, 170 Ala., 16 ; 54 So., 
116. 

Johnson v. The State, 13 App., 193 ; 68 So., 687 ; Norman v. The 
State, 13 App., 337; 69 So., 362 j English t. The State, 14 App., 636; 
72 So., 292. 

Section 7897. 

AppUea only to felonies. A conviction on the CTidenee of an ac- 
complice may be had in a misdemeanor case. Swope t. The State, 12 
App., 297 ; 68 So., 562. 

Evidence held corroborative. English v. The State, 72 So., 292. 

Corroboration need not be of any particular fact. Horn v. The 
State, 72 So., 768. 

It is proper to charge that disbelief of oorrobrating evidence war- 
rants an acquittal. MeDaniel v. The State, 162 Ala., 25 ; 50 So., 324. 

Corroboration held insufficient. Lindsey v. The State, 170 Ala., 
80; 54 So., 516; Tompkins v. The State, 7 App., 140; 61 So., 479. 

Section 7898. 
There must be a severance or a nolle pros where parties are 
jointly indicted for one to testify either for or against the other. 
Jackson v. The State, 5 App., 306 ; 57 So., 594. 
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Annotations to Constitution, 1901 



Coiutitation, Section 1. 

Section 6584 of the Code does not violate this Section. State v. 
Nix, 165 Ala., 126; 51 So., 754. 

Acta 1911, page 181, Section 33^ does not violate this section b; 
exempting ex-confederate soldiers from tax. McLendon v. State, 
179Ala., 54;60So., 392. 

Section 6395 does not violate. "Liberty" as used means that 
which is guar&nteed by law and the social compact. Hardie-Tyner 
Mfg. Co. V. Cruise et al., 189 Ala., 66; 66 So., 657. 

Does not restrict the rightful exercise of the police power. The 
legislature has power to determine when and how it should be ex- 
ercised. Southern Express Co. v. Whittle, 194 Ala., 406; 69 So., 652. 

Oonstitatloii, Section 6. 

Does not prevent the legislature from providing for an arrest 
without a warrant. Childers v. State, 156 Ala., 96 ; 47 So., 70. 

Judge Mayfield rendered an interesting opinion on the proper 
form for an affidavit to comply vrith this section. See Sections 7 
and 8, see Templin v. State, 159 Ala., 128 ; 48 So., 1027. 

An ordinance violates this section which permits search and seiz- 
ure of liquors with or without warrant. City of Bessemer v. Eidge, 
162Ala., 201;50So., 270. 

This section is a declaration of the common law. Gulaby v. L. & 
N. R. E. Co., 167 Ala., 122; 52 So., 392. 

Ootutitiition, Section 6. 

The right to a copy of the indictment will be waived if reasonable 
demand not made. Howard v. The State, 146 Ala., 149 ; 41 So., 301. 

Whether civil or criminal or part criminal and part civil, a party 
has a right to demand proper notice of the proceedings. Mayor and 
Aldermen of Birmingham v. O'Heam, 149 Ala., 307 ; 42 So., 836. 

The forms for indictment in the Code are sufficient to inform one 
of the accusation against him. Coleman v. The State, 150 Ala., 64; 
43 So., 715. 

To allege that one was drunk in a public place is sufficient with- 
out naming the place. Walker v. The State, 150 Ala., 87 ; 43 So., 188. 

To be confronted by the witnesses against him guarantees the 
right of cross-examination. Where the witness is too sick to be 
cross-examined it is error to allow the state to prove facts by him. 
Wray v. The State, 154 Ala., 36; 45 So., 697. 

If a defendant goes on the vdtness stand and testifies in his own 
behalf he waives his constitutional rights under this section, see 
KeUy V. State, 160 Ala., 48; 49 So., 535. 

A prosecution by a municipality cannot be changed to a prosecu- 
tion by the state by amendment. Lewis v. The State, 160 Ala,, 
121; 49 So., 753. 

Application for compulaory process must be seasonably made, and 
by affidavit stating what the witnesses would prove. Palmer v. The 
State, 165 Ala., 129 ; 51 So., 358. 
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DiBtiiiction between county and district pointed out, Adams, 
Tax Collector, v. Southern E. B. Co., 167 Ala., 383 ; 52 So., 439. 

CompolBory process means subpoena and not attachment. Sau- 
demon v. The State, 168 Ala., 109 ; 53 So., 109. 

The fact that in the first instance a. defendant is tried hy the court 
does not deprive him of the right of trial by jury. Alforj3 v. The 
State, ex rel., Attorney General, 170 Ala., 178; 54 So., 213. 

Confederate soldiers may be exempted from .certain revenues. 
McLendon v. The State, 179 Ala., 54 ; 60 So., 392. 

The right to be heard by himself and council does not relate to 
evidence, and does not allow him to make a statement of fact out- 
aide of the evidence. Jones v. State, 181 Ala., 63 ; 61 So., 434. 

Befusal to give evidence applies only to erimiDal prosecutionH 
and does not protect against evidence Uiat would expose one to a 
civil penalty. Ex parte. Pepper, 185 Ala., 284; 64 So., 112. 

It is not a violation of this section for the trial court to refuse to 
allow a plea of insanity after the time prescribed by law for plead- 
ing. Bobn v. The State, 186 Ala., 5; 65 So., 42. 

Defendant is entitled to continuance and compulsory process, 
on^ when the witnesa is shown to be within the jnrisdietiou of the 
court. Curtis v. The State, 9 App., 36 ; 63 So., 745. 

The exemption from giving evidence against oneself protects hm 
in all proceedings of every character. American Central Inc. Co. v. 
Pepper, 9 App., 191 ; 62 So., 397. 

An Act creating a court and providing for the trial of misde- 
meanor cases without a jury trial where it is waived, does not there- 
by violate this section. 11 App., 155 ; 65 Sq., 443. 

It is a constitutional right to he allowed to except to the parU of 
the oral charge. Chandler v. The State, 12 App., 287; 68 So., 536. 

"Due process of law" discussed and defined and its purpose 
stated. The State v. Bush, 12 App., 309 ; 68 So., 492. 

A public record that imparts verity is not within the provision 
for confronting the witness. Todd v. The State, 13 App., 301 ; 69 
So., 325. 

Subpoena and not attachment ia the process for witnesses guar- 
anteed. Brand v. The State, 13 App., 390 ; 69 So., 379. 

A formal accusation is a prerequisite to jurisdiction. Sherrod t. 
The State, 14 App., 57; 71 So., 76. 

Not only entitled defendant to subpoenas, but to attachment when 
he has been diligent. Thomas v. The State, 73 So., 558. 

Oonstituldoii, Sectaon 7. 
Under Birmingham charter right to arrest without warrant con- 
fined to cases where charge had been regularly made. Rhodes v. 
McWiUiams, 77 So., 465. 

Constitution, Section 8. 

Appliable to proceeding by municipality. Costella v. Feagin, 162 
Ala., 191 ; 50 So., 134. 

An Act seeking to confer jurisdiction on a Circuit Court outside 
of that provided for in this section and Section 143 of the Constitu- 
tion is void. Larkin v. Simmon, 155 Ala., 273; 46 So., 451. 

Where Acts provided for prosecution hy information it will be 
construed to mean by complaint on affidavit, since prosecution by in- 
formation is not permitted in this state. Smith v. The State, 165 
Ala., 122; 51 So., 602. 
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Prosecution may be commenced without warrant in Inferior and 
Criminal Court of Jefferson County. Redd v. The State, 169 Ala., 
6 ; 53 So., 908. 

The legislature may provide for the waiving the right of trial hy 
jury, hut it cannot deprive the defendant of the right. AUord v. 
The State, ei rel, Attorney General, 170 Ala., 178 ; 54 So., 213. 

Constitalion, Section 9. 

This provision authorized the enactment of Section 7414 of the 
Code. Andrews v. The State, 174 Ala., 11 ; 59 So., 998. 

To carry ont the purpose of this section, persons must be indicted 
by their Christian names and not initials. Alexrod v. The State, 
7 App., 61 ; 60 So., 959. 

"Where the Court did not instruct on manslaughter in the second 
degree because not warranted, yet the jury returned the verdict for 
that degree, the Court could not decline to receive the verdict. Hall 
V. The State, 12 App., 42 ; 67 So., 739. 

The words "same offense" means the same identical act and 
crime. Johns v. The State, 13 App., 283 ; 69 So., 259. 

OoBstitntion, Section 11. 

Applies only to cases where the right existed at the time of the 
adoption of this section. Costella v. Feagin, Judge, 162 Ala., 191 ; 
50 So., 134 J State v. Bley, 162 Ala., 239; 50 So., 236. 

If trial by jury is provided on appeal it is sufficient. Alford v. 
The State, Attorney General, 170 Ala., 178 ; 54 So., 213. 

An Act providing that a demand for a jury must he made within 
five days is not invalid. Wilson v. The State, 19 App,, 158; 64 So., 
510. 

Does not guarantee trial by jury in Municipal Court. Ptuyear 
V. State, ex rel., Wade, 75 So., 704. 

Oonititation, Section 12. 

Does not include civil action for libel. Comer v. Advertiser Co., 
r7 So., 685. 

It is not a necessary allegation that the libel is false. Brooks v. 
The State, 154 Ala., 53; 45 So., 622. 

The truth of the words if specially pleaded is a bar. Ferdon v. 
Dickon, 161 Ala., 181 ; 49 So., 888. 

The general issue only puts in issue the fact of publication. Ad 
vertiser Co. v. Jones, 169 Ala., 196 ; 53 So., 759. 

OcHutltntion, Section 13. 
One's trade, or profession, or business is a property r)ght and in- 
terference therewith is actionable. Sparks v. McCreary, 156 Ala., 
382; 47 So., 332. 

Constitution, Section 14. 
Public institutions created by the state purely for charitable or 
educational purposes cannot be sued. Cox v. Board of Trustees of 
University of Alabama, 161 Ala., 639 ; 49 So., 814. 

OcuutitatdMi, Section 16. 
A case is bailable where a well-founded doubt exists as to the 
guilt of murder in the first degree. Franks v. The State, 11 App., 
70; 65 So., 857. 
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The court cannot have a witness held withont bail. Brand v. 
The State, 13 App., 390 ; 69 So., 379. 

Oonstitation, Section 17. 

A contract made with the intent to injure or defraud ma; be made 
a crime by statute. Bailey v. The State, 158 Ala., 18; 48 So., 498; 
Bailey v. The State, 161 Ala., 75 ; 49 So., 886. 

A court under the guise of contempt proceedings cannot imprison 
a man till he pays a debt. Ex parte, Dickson, 162 Ala., 272; 50 So., 
218. 

Habeas corpits proper remedy of party improperly sentenced. 
J<4iiison T. State, 75 So., 270. 

Oomtitiztion, Section 21. 

niuBtrated in Mobile & Ohio B. B. Co. t. Spencey, 12 App., 375 ; 
67 So., 740. 

Oomtitution, Section 22. 

A city cannot give exclusive franchise. City of Oadsden t. Mitch- 
ell et al., 145 Ala., 137; 40 So., 557; Montgomery L. & P. Co. v. Cit- 
izens L. H. & P. Co., 147 Ala., 359 ; 40 So., 981. 

There is no provision in the Constitution against a retroactive 
law. "Ex Post Facto" laws are criminal laws. The only other lim- 
itation is against impairing obligation of a contract. Leahart v. 
Deedmeyer et al., 154 Ala., 295; 48 So., 371; National Union v. 
Sherry, 180 Ala., 627; 61 So., 944. 

As an Act that gives a larger solicitor fee for conviction of a cor- 
poration than a private person is unconstitutional. Birmingham 
W. "W. & P. Co. V. The State, 159 Ala., 118; 48 So., 658. 

As to right of municipality to revoke franchise, see Town of New 
Decatur v. A. T. & T. Co., 176 Ala., 492 ; 58 So., 613. 

An Act is constitutional which does not affeet the nature or meas- 
ure of liability, but only the form ' or forms of its enforcement. 
Hateher v. Southern K. K. Co., 191 Ala., 633 ; 68 So., 55. 

An Act making certain persons ineligible to hold office in munici- 
palities held not to violate this section. "Ex Post Facto" law de- 
fined. State, ex rel., BrnsHell v. Teasley, Judge, 194 Ala., 574; 69 
So., 723. 

The assent of the public service commission to sale of public util- 
ity franchise does not violate this section. Ex parte, City of Bir- 
mingham, 74 So., 51. 

Oonatitation, Section 23. 

Legislature may provide for closing street, when. Jackson v, 
Birmingham Fonnd^ and Machine Co., 154 Ala,, 464; 45 So., 660, 

Applies to counties. Rights as to adjacent property and as to 
property no part of which is taken. Dallas Co. v. Dillard, 156 Ala., 
354; 47 So., 135. 

This section is the only restraint on the power to vacate streets 
and highways. Section 235 relates to power of munieipals and cor- 
porations and individuals. Duy V. Ala. Western B. R. Co., 175 
Ala., 162; 57 So., 724. 

An Act is unconstitutional under this section that makes horses, 
tools, etc., subject to road duty. Toone v. The State, 178 Ala., 70; 
59 So., 665. 

For rights of a telegraph Co. to condemn a right of way over the 
right of way of a railroad, see L. & N. E. R. Co. v, W, U. Tel. Co., 



i-yGoot^lc 



248 SUPPLEMENT TO CODE OF ALABAMA. 

195 Ala., 124; 71 So., 118; W. U. Tel. Co. v. L. & N. R. R. Co., 184 
Ala., 66; 62 So., 788. 

The legislature may authorize the use of the tracks of one street 
railway by another under certain conditions. Ex parte, Montgom- 
ery h. & T. Co. V. 187 AU., 376; 65 So., 403. 

Does not prevent preliminary survey without first compensating. 
Dancy et al. v. Ala. Power Plant, 73 So., 900. 

Oonstitiition, Section 24. 

Those operating large boats must so operate them as to not cause 
small boats to capsize. Suit for damage against owner of large boat 
for causing death by drowning. Daniels v. Carney, 148 Ala., 81; 
42 So., 452. 

It is a violation of law to transport prohibited liquors over a navi- 
gable stream because it is a highway. Pappenburg v. The State, 10 
App., 225; 65 So., 418. 

Constitution, Section 32. 
To punish by servitude is an act of sovereignty. Lacy v. The 
State, 13 App., 212; 68 So., 706. 

Oonstitution, Section 36. 
Does not restrict the police power. Southern Express Co. v. "Whit- 
tle, 194 Ala., 406; 69 So., 652; Sparks v. McCreary, 156 Ala., 382; 
47 So., 332. 

All interference with legitimate calling, actionable. Sparks v. Mc- 
Creary, 57 So., 332. 

Oonstltntion, Section 36. 
The Fuller bill does not violate this section. Alford v. The State, 
170 Ala., 178; 54 So., 213. 

Oonstitntion, Section 39. 

An Act that reduces a county below 6000 square miles is uncon- 
stitutional. Kline v. The State, 146 Ala., 1; 41 So., 952. 

Acts 1915, page 549, does not violate. Board of Rev. of Jefferson 
Co. V. Huey, 196 Ala., 83; 70 So., 744. 

Courthouse can be moved to near county line. State, ex rel.. 
Brown, v. Porter et al., 145 Ala., 541 ; 40 So., 144. 

Oonstitntion, Section 41. 
Does not prohibit the holding of court at other places in county. 
172 Ala., 469; 55 So., 204. 

Oonstitntion, Section 42. 

For a discussion of the presumptions that will be indulged by 
courts in favor of legislative Acts, see McLendon t. The State, 179 
Ala., 54; 60 So., 392. 

Does not apply to municipal affairs. State, ex rel., Wilkerson v. 
Lane, 181 Ala., 646; 62 So., 31. 

Constitution, Section 4S. 
The right given the State Tax CommisBion to set aside a final as- 
sessment does not violate this section. State Tax Com. v. Bailey & 
Howard, 179 Ala., 913; 60 So., 913. 
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Does not apply to mimicipal offices. State, ez rel., WilMnson r. 
Lane, 181 Ala., 616; 62 So., 31. 

Oonstdtnldon, Section 46. 

The title "Act to Sx and provide for the salaries of mayors in 
cities in this State," held sufficient. Oriffin y. Drammond et al., 145 
Ala., 128. 

Act held void on acconnt of the following provisions: "Be it en- 
acted that the Moody bill be operative under this Act." Boae 
Mayors v. Lampley, Judge, 146 Ala., 445 ; 41 So., 521. 

The word "amending" of Subsection 18 of Section 104 has the 
same meaning as the word "amended" in this sectioQ, see State ez 
rel., Gamble v. Hubbard, 148 Ala., 391; 41 So., 903. 

The provision that a stoek law election may be contested on the 
same ground as elections for constable are contested does not vio- 
late this section. Beason v. Shaw, 148 Ala., 544; 42 So., 611. 

For sufficient title to an Act amending a section of the Code, see 
Comer v. Age-Herald Pub. Co., 151 Ala., 613 ; 44 So., 673. 

For Acts where title held sufficient, see the following eases: 
State, ez rel., Leslie v. Bracken et al., 154 Ala., 151; 45 So., 841; 
Fourment v. The State, 155 Ala., 109; 46 So., 266; Chambers v. 
Morris, 156 Ala., 626; 47 So., 235; State, ez rel., Attorney General 
V. L. & N. E. E. Co., 158 Ala., 208; 48 So., 391; Glascock v. The 
State, 159 Ala., 90 ; 48 So., 700 ; Sou. E. E. Co. v. Green, Probate 
Judge, 160 Ala., 396; 49 So., 404; Darington v. The State, 162 Ala., 
61; 50 So., 396; State, ez rel., Nash y. Simmons, Judge, 162 Ala., 
187; 50 So., 120; Almond v. City of Mobile, 162 Ala., 226; 50 So., 
238 ; Bev. and Real Coma, of Mobile Co. y. State, ez rel., Campbell, 
163 Ala., 441; 54 So., 195; State, ez rel., Thompson v. Gunter, 178 
Ala., 165; 54 So., 283; Hubbard v. State, 172 Ala., 374; 55 So., 614; 
State, ex rel. v. Clark, 174 Ala., 266 ; 56 So., 974 ; Eoden v. Griffin; 
178, Ala., 633; 60 So., 925; Lovejoy v. City of Montgomery, 180 
Ala., 473 ; 61 So., 597 ; State, ex rel.. Ham v. Brooks, Clerk, 180 Ala., 
505; 61 So., 646; McNeil, Superintendent, v. Howell, 184 Ala., 101; 
63 So., 976; Kirby v. The State, 1 App., 128; 59 So., 374; City , of 
Montgomery y. Boyal Ezchange City of England, 5 App., 318; 59 
So., 508; Kimbrell v. L. & N. E. K. Co., 191 Ala., 392; 67 So., 586; 
Doe, ez dem., Evans v. Matthews, 192 Ala., 181; 68 So., 182; Mc- 
Daniel v. Bank of Bay Minette, 193 Ala., 341 ; 69 So., 452 ; State, 
ex rel., Gunter v. Thompson, 193 Ala., 561 ; 69 So., 461 ; Board of 
Eev., Jefferson Co., v. Henry, 195 Ala., 83; 70 So., 744; Smith v. 
Stiles, Probate Judge, 195 Ala., 107; 70 So., 905. 

Where title held insufBeient, see L. & N. E. R. Co. v. Grant, 153 
Ala., 112; 45 So., 226. 

Ham V. The State, ex rel., Burk, 156 Ala., 645 ; 47 So., 126. 

State, ex rel., City of Birmingham v. Miller, Comity Treasurer, 
158 Ala., 59; 48 So., 496; Patton v. The State, 160 Ala., Ill; 49 So., 
809. 

Elder V. The State, 162 Ala., 41 ; 50 So., 370 ; Burton, Judge, et al. 
y. State, ez rel.. City of Girard, 168 Ala., 175 ; 52 So., 842 ; Dowing 
V. City of Troy, 173 Ala., 468; 56 So., 118; Downling v. City of 
Troy, 1 App., 508 ; 56 So., 116 ; Lovejoy v. City of Montgomery, 9 
App., 466 ; 61 So., 600. 

Amended title held not to violate this section. Forement v. The 
State, 155 Ala., 109; 46 So., 266. 

The title may be as broad or aa restricted as the legislature sees 
fit to make it. Patton v. The State, 160 Ala., Ill; 49 So., 809. 
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Ab to requirements that sectionB be numbered, see State, ex rel., 
Coleman v. Pitts, Judge, 160 Ala., 133 ; 49 So., 449. 

In one section of an Act a different section of the same Act 
may be referred to and adopted. Flowers v. The State, 168 Ala., 
147 ; 53 So., 276. 

Has no application to amendment of biUa on their passage. Jack- 
son V. The State, 171 Ala., 38 ; 55 So., 118. 

Beaches only those statutes that are strictly amendatory. Miller, 
Treasurer, v. GrifBth, 171 Ala., 337; 54 So., 650. 

Making documents f oond on a certain Act prima facia evidence 
does not violate this section. Borden v. Henry, 175 Ala., 454; 57 
So., 967. 

Bills in passage may be amended to meet requirements of this 
section. Cook Co. Treasurer v. Burke, Judge, 177 Ala., 155 ; 58 So., 
984. 

Sections of Code, amending. State Auditor, 187 Ala., 411 ; 65 So., 
942. 

An Act cannot be amended by incorporating a section without 
setting out the Act. Ferguson t. Com. Court Jackson Co., 187 Ala., 
645; 65 So., 1028. 

See Thomas, Clerk, v. State, 77 So., 35. 

Acta 1915, page 862, does not violate. State, ex reL, Garrett et al. 
V. Torbert, 77 So., 37. 

Section 1328 of Code does not violate. Bracely v. Noble. 77 So., 
367. 

Acts 1915, page 1, does not violate. State v. T. J. Mattox Cigar 
& Tobacco Co., 77 So., 755. 

Acts 1915, page 573, does not violate. "Windom v. State, 77 So., 
963. 

Local Acts, 1915, page 134, does not violate. Euse v. State, 78 So., 
460. 

Title held broad enough for bill to consolidate the courts. Qwin 
et al. V. Gore, 73 So., 457. 

A title to confer additional juriadietion on a court and regulate 
the practice therein does not contain two subjects. Lovlady v. The 
State, 74 So., 734. 

Abolishing Jury Commission and conferring its powers on Board 
of Revenue does not violate this section. State, ex reL, Brandon 
V. Prince et al., 74 So., 939. 

An Act creating a road law for a county, that provides for at- 
torney fees for drafting the Acta violates this section. Thomas v. 
State, 75 So., 82. 

Failure to except in title of Act, cities of given population in Com- 
mission Oovemment Act not fatal. WUkeraon v. Stiles, Judge, 76 
So., 45. 

Section 1 of the Act giving compensation to wives when husbands 
convicted of deserting is unconstitutional. Board of Bev. & Board 
of Com. of Mobile Co. v. State, ex reL, Sober. 

As to Act for safety of employees, see L. & N. B. B. Co. v. State, 
76 So., 505. 

Bules to govern courts in determining constitutionality under 
this section, stated in 184 Ala., 101 ; 63 So., 976. 

ConBtatQtion, Ssotios 48. 
Beginning date of governor's term, discussed. Oberhause v. State, 
ex rel., McNarramore, 173 Ala., 483 ; 52 So., 898. 
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Comtitiition, Section 61. 
Vote of a majority of a quorum sufficient. Famous Warehouse Go. 
V. Mcintosh, 1 App., 407 ; 56 So., 102. 

Oolutitution, Section S2. 

Two-thirds majority of quorum may legislate in extra session on 
matter not embraced in call. State, ex rel., Myers v. Green, Judge, 
154Ala., 249;46So., 268. 

See also Farmers U. Warehouse t. Mcintosh, 1 App., 407 ; 56 So., 
102. 

Oonstltutioii, Section 66. 

Where a member by way of protest enters an affidavit as to the 
publication of notice as to the bill, the affidavit will not be looked 
to as evidence to impeach the bill. City of Ensley v. Simpson, 166 
Ala., 366; 52 So., 61. 

Oonftitutlon, Section 61. 

"Bill" defined. State, ex rel., Myers v. Green, Judge, etc., 154 
Ala., 249 ; 46 So., 26S. 

Substituted bill held to violate this section. Fourment v. The 
State, 155 Ala., 109; 42 So., 266. 

Amendment held not an unwarranted departure. Clark Co. 
Treasurer v. Burk, Judge, 177 Ala., 155 ; 58 So., 984. 

Oonstitiitloii, Section 62. 

When a bill is referred to one committee and reported by another, 
section not complied with. Tyler v. State, 159 Ala., 126; 48 So., 
672; State v. Smith, 162 Ala., 1; 50 So., 364; Grain v. State, 166 Ala., 
1; 52 So., 31. 

Journal must show seeticm eomplied with. Pope v. State, 165 
Ala., 68; 51 So., 521. 

When journal failed to show bill referred to committee it does 
not become a law. State, ex rel., £nox et at. v. Dillard, 72 So., 56. 

Oonstitution, Section 63. 

Journal in Secretary of State's office must affirmatively show sec- 
tion complied with. State, es rel., McKinley v. Martin, 160 Ala., 
181 ; 48 So., 846. 

Courts take judicial knowledge of the journal. Lovelady v. State, 
74 So,, 734. 

Does not prohibit amendment en floor of house under certain con- 
ditions. McGehee v. State, ex reL, Tate, Solicitor, 74 So., 374. 

Oonrtttntion, Section 64. 

The amendment need not be recorded in both journals. State, 
ex rel., Brown v. Poster et al., 145 Ala., 541 ; 40 So., 144. 

Several amendments may be treated and acted upon oolleetively 
as one amendment. State, ex rel, Gollmen v, Pitts, Probate Judge, 
160 Ala., 133; 49 So., 449. 

It is sufficient for the am^idmettt to be recorded on the journal 
of the house in which it is offered. The vote should be recorded in 
the other journal. Jackson v. State, 171 Ala., 38 ; 55 So., 118. 
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Oonstltution, Section 66. 

Sufficiency of entry in journals. MitcheUe et al. v. City of Gadsden 
et al., 154 Ala., 132; 40 So., 350; State, ex rel., Myers v. Qreen, Judge 
of Probate, etc., 145 Ala., 249 ; 46 So., 268. 

It is not necessary that jonmal show a motion waa made to dis- 
pense with the recording. Jackson v. The State, 171 Ala., 38; 55 
So., 118. 

Ooustita^ii, Section 68. 

Applies to incumbents and not to parties taking office after law 
passed. State, ex rel., Thomas v. Qonter, 170 Ala., 165 ; 54 So., 283. 

Does not prevent the Legislature from abolishing an office created 
by the Legislature and not by the Constitution. Clark t. The State 
177 Ala., 188; 59 So., 259. 

Compensation to Probate Judge for public road duty may be in- 
creased during his term. Macon, Oa., v. Abercrombie, Judge, 184 
Ala., 283; 63 So., 985; 9 App., 147; 62 So., 449. 

Compensation for guarding prisoner not a fee. Stone, County 
Treasurer, v. State, ex rel., Holcomb, 72 So., 536. 

Local Act providing for pay to an attorney for drawing the bill, 
unconstitutional. Thomas v. The State, 75 So., 821. 

Ooxutitation, Section 70. 
An Aet held not an Act to raise revenue although revenue was one 
of the effects. Kinner v. The State, 150 Ala., 74; 43 So., 482; Boze- 
man v. The State, 7 App., 151; 61 So., 604. 

Oonstltiition, Section 71. 

Does not include money to pay contracted services of attorney te 
governor. State, ex rel., Troy v. Smith, Auditor, 187 Ala., 411 ; 65 
So., 942. 

Tax commissioner paid as other state officers. State, ex rel., Tax 
Com. V. Smith, Auditor, 188 Ala., 432 ; 66 So., 61. 

Oonstitatdon, Section 72. 
, See first note to Section 7. 

Acts 1915, page 719, providing for payment for legal services, at 
the instance of the governor and attorney general valid. State, ex 
rel.. Turner v. Henderson, 74 So., 344. 

Oonttitiitioii, SeotioD 76. 

Two-thirds of a qnomm sufficient. State, ex rel., Myers v. Green, 
Judge of Probate, 154 Ala., 249; 46 So., 268. 

The two-thirds majority relates to the vote on final passage. Id. 

See also Farmers Union Warehouse v, Mcintosh, 1 App,, 407 ; 56 
So., 102 ; ThomhiU v. State, 14 App., 647 ; 72 So., 297. 

Oonititution, Section 77. 

Does not prohibit inspection, etc., through county ofScers. State, 
ex reL, Crompton v. Montgomery et al.. Excise Com., 177 Ala., 212; 
59 So., 294. 

Purpose was not to prevent inspection but prevent the creation of 
offices for that purpose. G. T. Wofford Oil Co. v. Burgin, 11 App., 
477 ; 66 So., 931 ; ex parte, Burgin, 191 Ala., 99 ; 68 So., 49. 
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Oonstitntioii, Seotioii 89. 

Purpose was to prohibit confeiTing anthority iuconsistent Trith 
general lawa of the state. City of Bessemer v. Eidge, 162 Ala., 201 ; 
50 So., 270, 

Prohibiting a greater mle of speed than prohibited by the State 
not illegal. Alder v. Martin, 179 Ala., 97 ; 59 So., 597. 

Annaal street tax not illegal, when. City of Montgomery v. 
Brasfield, 1 App., 515; 56 So., 260. 

Pool tables may be prohibited by city though lieensed by State. 
Ex parte, Rowe, 4 App., 254 ; 59 So., 69. 

Municipality with charter powers may prohibit gaming not pro- 
hibited by State law. Little v. City of AttaUa, 4 App., 287 ; 58 So., 
949. 

Proseontioii in city courts barred, when. City of Birmingham v. 
Brown, 13 App., 654; 69 So., 263. 

Oonatitutioii, Section 91. 

The exemption depends entirely on the use to which the property 
is put. Anniston City Land Co. t. The State, 160 Ala., 253 ; 48 So., 
659. 

Cemeteries are exempted without limitstion. Elmwood Ceme- 
tery Co. V. Tarrant, Tax Collector, 170 Ala., 459 ; 54 So., 186. 

Goiistltution, Section 04. 

A city cannot purchase land and have it conveyed to a,railroad for 
a depot site. Southern R. B. Co. v. Hartshome, 162 Ala., 491 ; 50 
So., 139. 

A local Act requiring a county to pay so much to a bar associa- 
tion for a library is unconstitutional. Bodgers v. White et al., 14 
App., 482; 70 So., 994. 

Oonstitation, Section 96. 

Acts as to usury and foreclosing mortgages, see BarcUft v. Fields, 
145 Ala., 264; 41 So., 84. 

The word "defense" has reference to substance and not form. 
Skaims v. Barnes, 168 Ala., 426 ; 53 So., 268. 

An amendment to a complaint that was barred when the law al- 
lowing such an amendment is passed is not by such law revived. 
Floyd V. "Wilson, 171 Ala., 139; 54 So., 528. 

Section 3839 does not affect the parties holding adversely at the 
time it was passed. Grant et al. v. Nations, 172 Ala., 83 ; 55 So., 310. 

Bules governing state curative statutes, effect. Brannan v. Henry, 
175 Ala., 454; 57 So., 967. 

If no contract involved, one has no vested right in a remedy, 
Schening v. State, 177 Ala., 162 ; 59 So., 160. 

Acts 1911, page 199, does not apply to suits pending. Gonlding 
Fert. Co. et al. v. Banchard, 178 Ala., 299 ; 59 So., 485. 

Remedy to enforce contact obligation must be left unimpaired. 
Reynolds v. Lee et al, 180 Ala., 76; 60 So., 101. 

Repeal of statute on which suit is based after suit bepin does not 
relieve from liabilities. 

Section 1711 of Code as amended by Act« 1911, does not violate 
this section. McNiel, Sup., v, Sparkman, Tremurer, 184 Ala., 96; 
63 So., 977. 
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OonatitntioB, Seotioii 96. 

An Act cannot make different fees for slieriffs and clerka in one 
county to that fixed for the State. State, ex. rel., Coxwell v. Wi mmB 
Co. Treasurer, 72 So., 540. 

Conferring additional jurisdiction on the County Court of a coun- 
ty and regulating the fees of such coxat does not violate this seetioQ. 
Lovelady v. State, 74 So., 734. 

Oonstitntioii, Section 100. 

The principle involved in the section is illustrated in. State v. 
Lacy, 13 App., 212; 68 So., 706. 

Oonstitiition, Section 102. 

Purpose of provision stated. Story v. State, 178 Ala., 98; 59 So., 
481. 

Gonstitiition, Section 108. 

Provision is enforced by Sections 7579-75^1 of Code. Ga. Fruit 
Exchange v. Tumipseed, 9 App., 123 ; 62 So., 544. 

Public service commisBion in assenting to a transfer of the fran- 
chise and property of a street railway, though it effects a consoli- 
dation of competing lines, is not a violation of this section. Ex 
parte. City of Birmingham, 74 So., 51. 

Oonstitntion, Section 104 

An Act that repealed a part of the charter of a town by implica- 
tion, and which was passed before this section was put in the Consti- 
tution, was repealed without violating this section. State ex rel.; 
Gamble v. Hubbard, 148 Ala.. 391; 41 So., 903. 

Boundaries of municipalities may be changed. Mayor et al. of 
Ensley v. Cohn, 149 Ala., 316 ; 42 So., 827. 

Local laws 1907, page 902, does not violate this section. State, ex 
rel., Sigabee v. Oily of Birmingham et al., 160 Ala., 96; 48 So., 843. 

Only prohibits local legislation in cases specified. Brandon, Aud- 
itor, v. Askew, Solicitor, 172 Ala., 160 ; 54 So., 605. 

Does not prevent Legislature from authorizing County Commis- 
sioners to create and abolish stock laws. Benedict Board of Eev. of 
Mobile Co., 177 Ala., 52; 58 So., 306. 

Does not prohibit the consolidation of municipalities, though one 
or more may be said to be disincorporated thereby. City of Euslcy 
et al. V. Simpson, 166 Ala., 366 ; 52 So., 61. 

Subsection 14 does not prevent the fixing of punishment of mis- 
demeanors by local law. Chancery v. The State, 170 Ala., 83; 54 
So., 522. 

A local juvenile law cannot protect a child from punishment un- 
der the general State law. Moscly v. The State, 1 App., 108; 56 
So., 35. 

Annexing new territory to a mimicipality does not violate this 
section. State, ex rel,, Sigsbee v. City of Birmingham, 167 Ala., 
651 ; 52 So., 461. 

Does not prohibit withdrawal of the jurisdiction from justice of 
the peace by local law. State v. Spurloek, 159 Ala., 122; 48 So., 849. 

While jurisdiction cannot be increased, the effect of jurisdiction 
may be broadened by local law. Redd v. The State, 167 Ala., 97 ; 52 
So., 885. 
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Oomtitntioii, Section 104, Subsection 21. 

Has no application to Inferior Goarts in lieu of justice of the 
peace. Hailea v. The State, 75 So., 724. 

Oonstitation, Section 104^ SubsectioD 24, 

Refers to changes of pay during the term. Miller, Treasurer, y. 
GrifBth, 171 Ala., 337; 54 So., 650. 

Subsection 24 does not control legislation on salaries. Brandon, 
Auditor, v. Askew, Sol., 172 Ala., 160; 54 So., 605. 

Power of school board to fix county superintendent's salary. Mc- 
Neill, Superintendent, v. Sparkman, Treasurer, 184 Ala., 96 ; 63 So., 
977. 

Subsection 29 relates to changing wards abeady existing, and 
does not hinder local legislation as to elections to add new territory. 
State, ex rel., Sigsbee t. City of Birmingham, 160 Ala., 196 ; 48 So., 
843.- 

A local law imposing new duties on officers and providing for 
compensation does not violate this section. State, ex rel., Brandon 
et al. T. Prince et al., 74 So., 939. 

Constitution, Section 105. 

Befunding of bonded indebtedness of municipality is provided by 
general law and therefore local legislation prohibited. City Coun- 
cil of Montgomery v. Ruse, 149 Ala., R8 ; 43 So., 116. 

Where an election for bonds was held under a local Act before 
general Act was passed, it is valid. Foreman et al v, Harr et al., 
150Ala., 589;43So., 827. 

Provision may be made for holding Court at place other than 
county site. Ex parte, Kelley, 153 Ala., 668 ; 45 So., 290. 

Since only the annexation of contiguous territory to a mnnicipal- 
ity is provided for by general law, annexations of non-contiguous 
territory may be provided for by local law. City of £nsley v. Simp- 
son, 166 Ala., 366; 52 So., 61. 

There is a general law providing for special tax for public roads. 
This rendered void local Act on subject. McWbartley v. Lowndes, 
167 Ala., 370 ; 52 So., 750. 

Local law 1917, page 684, is unconstitutional. Norwood v. Gold- 
smith, 168 Ala., 224; 53 So., 84. 

The law creating fifteen judicial circuits and fixing solicitor's 
salary at $1,800, constitutional. Brandon, Auditor, v. Askew, Sol., 
172 Ala., 160; 54 So., 605. 

Jury Commission may be abolished and duties conferred on Board 
of Revenue without violating this section. State, ex rel., Brandon 
V. Prince et al., 74 So., 939. 

Oonstitntion, Section 106. 

Notice held sufficient in Birmingham v. Everett as Treasurer, 145 
Ala., 104; 40 So., 203. 

Law not local that operates on all cities in a class or that may at- 
tain a class. Qriffin v. Drennan, 145 Ala., 128. 

Notice auf&eient that contains the essence, abstract or compendium 
of the Act HO as to fully advise the public. City of Uniontown v. 
State, ex rel.. Glass, 145 Ala., 471; 39 So., 418. 

Notice held insufficient, Hodges v. Judge of Probate, 145 Ala., 
499; 39 So., 717. 
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An Act providing for an additional courthouse in a certain county 
is void if notice not given. Ex parte, Birmingham & Atlantic R. 
R. Co., 145 Ala., 541 ; 42 So., 118. 

Act to change county seats held a general law. State, ex rel.. 
Brown v. Porter, 154 Ala., 541 ; 40 So., 144. 

Evidence will not be heard to defeat or sustain a bill as to notice. 
Journals must show the fact. 148 Ala., 381 ; 41 So., 180. 

Acts, special session 1909, page 55, does not violate. White v. 
State, 78, So., 449. 

For notice held not sufficient, see Hayes v. Walker et al., 77 So., 
930. 

A notice that there will be a petition to the Legislature to repeal a 
certain bill is not sufficient. Brame v. The State, 148 Ala., 629; 38 
So., 1031. 

Notice of change of boundary line of city need not state the bear- 
ings of the new line. Mayor of Ensley v. Colin, 149 Ala., 316 ; 42 
So., 827. 

Where the majority of the voters in a legal election had expressed 
themselves on the subject to have the law passed no notice was re- 
quired. Foreman et al. v. Harr et al., 150 Ala., 589 ; 43 So., 827. 

An Act that deals with cities of a given population in counties of 
a given population is a local Act that requires notice. State, ez 
rel, Saltsman v. Weakley et al., 153 Ala., 648 ; 45 So., 175. 

Bill itself may be copied in notice. Journals alone govern as to 
proof of a notice. Ex parte, Kelley, 153 Ala., 668 ; 45 So., 290. 

Notice of bill to establish a local eourt held sufficient. Ex parte, 
O'Neal, 154 Ala., 237 ; 45 So., 712. 

For notice held insufficient, see Larkin v. Simmons, 155 Ala., 272; 
46 So., 451. 

Matter in bill not covered hy notice may be eliminated from bill, 
when. Ham v. State, 156 Ala., 643 ; 47 So., 126. 

Test must be put to individual law and not to a group of law» 
passed at the same session. State, ex rel., CoUman v. Pitts, Pro- 
bate Judge, 160 Ala.. 133; 49 So., 449. 

Some of the parts of the law may only operate locally without 
making it a local law. Id. 

When name of person making affidavit is omitted on the journals 
it is fatal to the bill. Sellers v. The State, 162 Ala., 35; 50 So., 340. 

The notice must he set out in the journal. Bamett v. The State, 
165 Ala., 59; 51 So., 299. 

Publication of notice held not unreasonably remote. City of Ens- 
ley V. Simpson, 166 Ala., 366 ; 52 So., 61. 

The Prohibition Law 1909, page 63, is a general law. Fitzpatrick 
V. The State, 169 Ala., 1; 53 So., 1021. 

For immaterial difference between bill and notice, see 171 Ala., 
337 ; 54 So., 650. 

Journal need not disclose that notice was published without ex- 
pense to the State. State, ex rel., Clark v. Carter, 174 Ala., 266 ; 56 
. So., 974. 

See also this case for time of publication. If publication is made 
for four consecutive weeks, it is immaterial that 28 days had not 
expired from date of first publication when bill was introduced. 
Ex parte, Lower, 178 Ala., 87 ; 59 So., 611 ; Sam v. State, 3 App., 122 ; 
57 So., 500. 

For rules determining whether or not an Act is local or general, 
see Board of Rev. of Jeflferson Co. et al. v. Huey, 195 Ala., 83;. 
70 So., 744. 
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Notice held not sufficient. King v. The State, 13 App., 91 ; 69 So., 
345. 

Summary of essentials and material features of bill. Hudgens v. 
The State, 72 So., 604. 

For sufficient notice, see McGehee v. State, ex rel., Tate Co., 74 So., 
374. 

Where part of Act properly covered by notice is etrioken down, 
the whole Act mnst fail, because a part of the Act remaining would 
not be the Aet described in the notice. Thomas v. State, 75 So., 821. 

When an Act provided a time for it to terminate, which provis- 
ion was not mentioned in the notice, it is void. 75 So., 910. 

Journals must show notice given. Leghorns v. State, ex rel., 
KroeU, 76 So., 33. 

Oonstitiition, Seetdon 107. 

It is not sufficient to give notice that all laws in conflict will be 
repealed. The substanee of the law to be repealed must be given. 
Town of Tallahassee et al. v. Toombs et al., 157 Ala., 160 ; 47 So., 308. 

Proof .must be spread upon the jonmalfi of each house. 162 Ala., 
85; 50 So., 340. 

For a eufficiect notice to repeal a local Act, see Hndgens v. State, 
72 So., 605. 

OonstitutloD, Section 110. 

Definition confined to meaning of terms as found in the Constitu- 
tion. These definitions do not govern necessarily in other statutory 
constructions. Gaston, Judge, v. O'Neal, 145 Ala., 484; 41 So., 742. 

For general construction of this section, see the following cases : 
Courington v. Thomas, 142 Ala., 98 ; 38 So., 679 ; Griffin v. Dren- 
nen, 145 Ala., 128; 40 So., 1016; Brown v. Porter, 45 Ala., 541; 44 
So., 144; State, ex rel., Bailsman v. Weakley, 153 Ala., 649 j 45 So., 
175. 

The 1907 Prohibition Law, special session, page 71, is not a local 
law on account of its operation being suspended in certain counties 
to a future date. State, ex rel., Cullman v. Pitts, Probate Judge, 
leOAla., 133;49So., 449. 

Acts 1915, page 279, is not a local Act or law, though some cotm- 
ties at the time of its enactment had no Circuit Court. Smith t. 
Stites, Probate Judge, 195 Ala., 107 ; 70 So., 905. 

Oonstitntion, Sectloa 116. 

Legislature may count vote on any day within seven days of their 
meeting. Oberhaua v. State, ex rel., McNarramore, 173 Ala., 483; 
55 So., 898. 

OonstltutioQ, SectioD 125. 

Since the vote here provided for is only on the amendment it 
cannot cure previous defects. 160 Ala., 185 ; 48 So., 846. 

Amendment must contain what the governor proposes and noth- 
ing else. Brandon, Auditor, v. Askew, Solicitor, 172 Ala., 160; 54 
So., 605. 

The adjournment referred to is a final adjournment and not a 
recess. Can only be returned to house in session, the two days must 
be legislative days. State, ex rel., Crenshaw et al. v. Joseph et al., 
175 Ala., 579 ; 57 So., 942. 

Oonstltutioii, Section 132. 
Date to determine eligibility is date of election. Finklea v. Par- 
rish, 160 Ala., 230 j 49 So., 366. 
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Constitntion, Soction 135. 

Patent not properly issued is not admiseible in trespasa as a mn- 
niment of title, yet it is admiesible as color of title. Southern B. B. 
Co. V. Cleveland et al., 169 Ala., 22; 53 So., 767. 

Ooiutitiition, SeotiOQ 138. 

Permitting lynching as ground for impeaching, role stated. 
State, ex rel., Garber, Attorney General, v. Oazalas, Sheriff, 162 
Ala., 210; 50 So., 296. 

For further construction, see Attorney General v. Jinright, 172 
Ala., 340; 55 So., 541; State, ex rel., Attorney General t. Martin, 
180 Ala., 458; 61 So., 491. 

OoDBtltution, Section 130. 

Authorizes imposing on Judge of Probate, thongh not learned in 
law, the duty of Judges of County Court. State, ex rel., Vandiver v. 
Burke, Judge, 175 Ala., 561; 57 So., 870. 

Authorized the creating of office vested with judicial powers such 
as tax commission. State Tax Com. v, Bailey and Howard, 179 
Ala., 620; 60 So., 913. 

An Act that abolishes the court and directs the clerk to transfer 
the case to another court is not rendered thereby unconstitutional 
State, ex rel., Ham v. Brooks, Clerk, 180 Ala., 505 ; 61 So., 646. 

When Ineferior Appellate Court is created with final Appellate 
jurisdiction the Supreme Court still retains its power of supervis- 
ion and control, though deprived of Appellate jurisdiction. £x 
parte, L. & N. E. B. Co. v. 176 Ala., 631 ; 58 So., 315 

OomtitutioD, Section 140. 

The Supreme Court will not review the finding of facts of the 
Appellate Court. Postal Tel. Cable Co. v. Minderhout, 195 Ala., 420; 
71 So., 91. 

Attorney General may invoke the supervisory power of the Su- 
preme Court over Inferior jurisdictions. Ex parte, ex rel., Martin, 
Attorney General, 75 So., 327. 

Constittition, Section 143. 

Does not prevent an Act being passed to transfer misdemeanor 
cases for trial to another court. Ex parte. State, ex rel,, Wood, 
151 Ala., 574; 44 So., 635. 

A valid Act may be passed confirming original and exclusive 
jurisdiction in a City Court. Ex parte, O'Neal, 154 Ala., 237 ; 45 So., 
712. 

This section is modified by Section 8 of the bill of right so as to 
except from its provisions misdemeanors. Ex parte, O'Xeal v. 
State, 154 Ala., 237; 45 So., 712; Larkin v. Simmons, 155 Ala., 273; 
46 So., 451. 

Circuit Court has no original jurisdiction where the suit is for 
$10. Mobile Light and B. E. Co. v. George, 2 App., 545 ; 57 So., 50. 

Oonstitatioii, Sectton 144. 
Circuit Court may be dispensed with and Court of like jurisdic- 
tion put in its place. Ex parte, O'Neal, 154 Ala., 237; 45 So., 712. 



!y Google 



SUPPLEMENT TO CODE OF ALABAMA, 259 

Oonstitntioii, Section 147. 
TMb section contemplateB that coimtiea detached from circuit 
shall coDStitnte circuits. Smith v. Stiles, Probate Judge, 195 Als., 
107; 70 So., 905. 

OoBBtitntioii, Section 148. 
Consolidating and abolishing provisions may occur in the same 
Act. Smith v. Stiles, Probate Judge, 195 Ala., 107 ; 70 So., 905. 

Constitution, Section 149. 
Jurisdiction of the Chancery Court of estates is original and gen- 
eral, and recognized in this section. Bensford y. Myers and Co., 150 
Ala., 288; 43 So., 853. 

Oonstitation, Section 150. 

Begnlation of compensation applies to incumbent and not to par- 
ties taking offiee after enactment. State, ex rel., Thomas v. Qunter, 
170 Ala., 165; 54 So., 283; Clark v. The State, ex rel.. Groves, 177 
Ala., 188; 59 So., 259. 

A judicial officer of a town or city may have both legislative and 
ezeeutiTe functions. State, ex rel., Wilkinson v. Lane, 181 Ala., 646 ; 
62 So., 31. 

OonatitntiQn, Seetion 164. 

Does not prohibit Judges of Probate acting as Judge of the County 
Court, though not learned in the law. State, ex rel., Yandiver v. 
Burk, Judge, 175 Ala., 561 ; 57 So., 870; Cook Co. Treasurer v. Burke, 
Judge, 177 Ala., 155; 58 So., 984. 

OoiutltHtioii, Section 16S. 
Construed with references to terms of judges who have been ap- 
pointed. McDonwell v. State, ex rel., Jones, 74 So., 349. 

Constitution, Section 156. 
See notes to Seetim 155. 

Oonstitntion, Section 157. 
All judges have a right to hold a party for trial, independent of 
the validity of the warrant on which they were arrested. Knox v. 
The State, 167 Ala., 93; 52 So., 526. 

Constitution, Section 168. 
See notes to Section 155. 

Oonrtitntion, Section 160. 
Regularity of appointment of special judge presumed until con- 
trary is shown under proper pleading. Mann v. Darden et al., 171 
Ala., 142; 54 So., 504. 

Constitntion, Section 161. 
Regular judge may sign bill of exceptions while sick and while 
special judge is holding Court in his place. Birmingham R. L. & 
P. Co. V. Pox, 174 Ala., 657 ; 56 So., 1013. 



Dgrzed oy 



Google 



260 SUPPIiEMENT TO CODE OF ALABAMA. 

OonstitTttion, Section 167. 

"Salary" as uaed in thia section, defined. Brandon, Anditor, t. 
Askew, Solicitor, 172 Ala., 160 ; 54 So., 605. 

The Solicitors Bill, Acts 1915, providing for appointment of dep- 
uty solicitor does not violate this section. State, ex rel., Jones v. 
Stearns, 76 So., 321. 

Constitntioii, Section 168. 

Criminal jurisdiction of justice of the peace is legislative and not 
constitutional, and may be abolished. State t. Spurlock, 159 Ala., 
122; 48 So., 849. 

Inferior Court may be authorized to issue vrarrants returnable to 
Criminal Courts. Reed v. The State, 167 Ala., 96 ; 52 So., 885. 

May establish more than one Inferior Court in one place. State, 
ex reL, Clark v. Carter, 174 Ala., 266; 56 So., 974. 

Inferior Court must be confined to one beat. Southern B. B. Co. 
V. Pitzpatriek, 195 Ala., 328 ; 70 So., 164. 

'rhe power of ex of&eio J. P. same as regnlar J. P. City of Bir- 
mingham V. Brown, 13 App., 654 ; 69 So., 263. 

Local Acta 1915, page 436, abolishing justice of the peace and es- 
tablishing an Inferior Court, violates this section. State v. Bodeu, 
73 So., 657. 

Judge of Inferior Court may be elected by judges of the Courts 
of record without violating tMs section. McGehee v. The State, ei 
rel., Tate, Solicitor, 74 So., 374. 

Jurisdiction of justice of the peace not limited by the amount of 
liquor seized. Edmonds v. The State, ex rel., Dedge, 74 So,, 965. 

Constitntion, Section 170. 

Indictment must conclude against the peace and dignity of the 
State. Cagle v. The State, 151 Ala., 84; 44 So., 381; Fowler v. The 
State, 155 Ala., 21 ; 45 So., 913. 

The term "prosecution" does not apply to cases for violation of 
ordinances. City of Birmingham v. Baranco, 4 App., 279 ; 58 So., 
944. 

Courts of County Commissioners cannot incur a debt against the 
county by employing a lawyer to assist in a prosecution. Walker 
V. Bridgf orth. County Treasurer, 9 App., 257 ; 62 So., 323. 

The formula "against the peace and dignity of the State" need 
not follow each count in the indictment. Norman v. The State, 
13 App., 337 ; 69 So., 362. 

Constitntion, Section 171. 
Consolidating and abolishing may be done in same biU. Smith v. 
StUes, Probate Judge, 195 Ala., 107; 70 So., 905. 

Constitntion, Section 173. 

Bules laid down to determine the amount and extent of drinking, 
necessary to sustain impeachment. State, ex rel.. Attorney Gen- 
eral V. Latham, Sheriff, 174 Ala., 281; 61 So., 351. 

"Wilful neglect of duty" defined. State, ex rel., Attorney Gen- 
eral V. Martin, 180 Ala., 458 ; 61 So., 491 ; Nelson et al.. Jury Coms. 
V. State, ex rel., Blaekwell, 182 Ala., 449 ; 62 So., 189. 

Officer cannot be removed during one term for conduct during a 
previous term. State, ex rel., Attorney General v. Hasty, 184 Ala., 
121; 63 So., 559. 
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"Intemperance" defined. Extent of to justify impeachment. 
State, ex rel., Attorney General v. Pratt, Judge, 192 Ala., 118 ; 68 
So., 255. 

Acts 1911, page 345, Section 14, providing for recall of monicipal 
ofQcers, void. Williama, Probate Judge, v. State, ex rel., Swartz, 
72 So., 330. 

Constitation, Section 174. 

See notes to Section 173. 

Conititntlon, Section 176. 

Bight to remove ofSeers with or without cause in certain eases 
discussed and rules stated. Touart v. State, ex rel., Callaghan, 173 
Ala., 453; 56 So., 211. 

Officers named in this section may be impeached for intemperance. 
State, ex rel., Attorney General v. Pratt, Judge, 192 Ala., 118: 68 
So., 255. 

See notes to Section 173. City may be authorized to abandon com- ' 
mission form of government. Ex parte, City of Birmingham, 74 
So., 51. 

Constitution, Section 176. 

See citations to last three sections. 

Constitution, Section 177. 
A man of foreign birth who has gone no further than declare his 
intentions to become a citizen cannot register and vote. Gardina v. 
Board of Beg. of Jefferson County, 160 Ala., 155 ; 48 So., 788. 

Constitution, Section 178. 

All poll tax must be paid that was due on or before February the 
1st, to entitle one to register and vote. Frost v. The State, ex rel., 
Clements, 153 Ala., 654; 45 So., 203. 

One reaching the age of 45 on or after October the first, mtist pay 
a poll tax on or before February the first to become a voter. Id. 

Party does not have to register, on changing his residence from 
one "precinct to another in same comity. Sellers v. Coma. Court of 
Geneva County, 165 Ala., 338 ; 51 So., 795. 

Counties and precincts are treated as entirely distinct. Adauis, 
Tax Collector, v. Southern R. B. Co., 167 Ala., 383; 52 So., 439. 

Constitution, Section 179. 
To what extent this section requires secrecy in voting, discussed 
at length in. £x parte. Bud Owens, 148 Ala., 403 ; 42 So., 676. 

Oonstitntion, Section 181. 
Section 36, Acts 1911, page 185, does not violate this section. The 
State V. Birmingham Sou. R. R. Co., 182 Ala., 475 ; 62 So., 77. 

Constitution, Section 184. 
Time for registering. Ham v. State, ex rel., Buck, 156 Ala., 645 ; 
47 So., 126. 

Constitution, Section 187. 
A person who changes his residence from one count7 to another 
must register. Shepherd v. Sartin, 185 Ala., 439 ; 64 So., 57. 
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Conatitutioii, Section 190. 
For right to make clasaification in an election law, see Ex parte. 
Bud Owens, 148 Ala., 402 ; 42 So., 676. 

OonBtittitioii, Section 194. 
All poll tax due must be paid to qualify. Frost v. State, 153 Ala., 
654; 45 So., 203. 

Section is self-operative and does not require legislation. Pinklea 
V. Karris, 160 Ala., 230 ; 49 So., 366. 

October the first beginning of tax year. Shepherd v. Sartin, 185 
Ala., 43d; 64 So., 57. 

ConstdtntioD, Section 206. 

Effect of husband's deed to homestead where he had abandoned 
the wife and wife lost her mind. Lewis v. Lewis, 77 So., 407. 

Attempted alienation if not joined in by wife in statutory manner, 
void. Clark et al. v. Bird, 158 Ala., 278 ; 48 So., 359. 

Oonititation, Section 208. 

Widow limited to tract which was husband's homestead. Mc- 
Gaugh V. Davis, 150 Ala., 558; 43 So., 745. 

Conitdtntion, Section 809. 

Condition of common law reviewed on this subject. Neville et al. 
V. Cheshire, 163 Ala., 390; 50 So., 1005. 

Oonstltntion, Section 210. 
Endorser does not waive exemption by endorsing waive note, al- 
though the face of the note so states. Scarbrough t. City National 
Bank, 157 Ala., 577; 48 So., 62. 

Constitution, Section 211. 

Requiring road duty is not a tax at all, but the execution of a 
pubUe duty. Toone v. The State, 178 Ala., 70; 59 So., 665. 

For a collection of authorities on the purpose and scope of this 
section, see State v. Birmingham Southern R. R. Co., 182 Ala., 475; 
62 So., 77. 

This section is not violated by levying a chaise on the business 
or act of marketing oysters. State v. Parker, 5 App., 231 ; 59 
So., 741. 

Corporation making test of "Single Tax" under Code 3563, did 
not violate this section. Fairhope Single Tax Corporation t. Milville, 
193 Ala., 289; 69 So., 466. 

ConititnUon, Section 212. 
See last note to Section 211. 

Constitution, Section 214. 
Construed at length. The State v. Southern R. R. Co., 182 Ala., 
475; 62 So., 77. 

Ctnutitntion, Section 215. 
In counties where debt limit under Section 224 has been reached, 
this section not applicable. Hogan v. Com. Court of Limestone Co., 
leOAla., 544;49So., 417. 
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District leas than a county cannot be authorized to levy extra 
road tax. Adams, Tax Colleetor, v. Southern B. K, Co., 167 Ala., 
383; 52 So., 439. 

Does not prevent the bringing in of territory by a city or town 
and burdening it with city tax. State, ex rel., Sigsbee v. City of 
Birmingham, 167" Ala., 651; 52 So., 461. 

A tax for a macadam road is a general and not a special tax under 
this section and funds may he apportioned to city streets. Board of 
Revenue, Jefferson Co. v. State, ex rel., City of Birmingham, 172 
Ala., 138; 54 So., 757. 

This case discusses the scope of this section. Id. Special road 
tax collected under this section cannot be apportioned among va- 
rious parts of the county. Com. Court Pike Co. v. City of Troy, 173 
Ala., 442; 56 So., 131. 

Order of special levy may be entered on the minutes of the court 
after term of levy, Adams, Tax Collector, et al. v. Southern B. B. 
Co,, 176 Ala., 320; 58 So., 397. 

"Roads" as used in this section does not include "streets." Tovni 
of New Decatur v. American Tel. & Tel. Co., 176 Ala., 492; 58 So., 
613. 

Power of Legislature over road tax. Com. Court of Calhoun Co. 
V. City of Anniston, 176 Ala., 605; 58 So., 252. 

Local Act 1907, page 279, not necessarily in confiict with this sec- 
tion. State, ex rel.. City of Mobile v. Board of R. R. Com. of Mo- 
bile, 180 Ala., 489 ; 61 So., 368. 

Municipal corporation not entitled to any of special road tar. 
City of Montgomery v. Montgomery Co., 185 Ala., 281 ; 64 So., 588 ; 
State, ex rel., town of Marion v. Com. Court Perry Co., 187 Ala., 
643 ; 65 So., 998. 

Commissioners should keep special tax fund separate from other 
funds. Com. Court Tuscaloosa Co. v. State, ex rel., City of Tusca- 
loosa, 180 Ala., 479 ; 61 So., 431. 

Where a county has exceeded the debt limit under Section 224 
it cannot levy a special tax under this section. Southern R. R. Co. 
V. Jackson County, 189 Ala., 436; 66 So., 570. 

County Commissioners may appropriate general funds to aid 
street, but not fund raised by special tax under this section. Town 
of Eutaw T. Coleman, 189 Ala., 164; 66 So., 646. 

Special road tax must be applied to public county roads and not 
to city streets. County of Montgomery v. City of Montgomery, 190 
Ala., 366; 67 So., 311. 

Section 2, Acts 1909, page 303, unconstitutional. State, ex rel.. 
City of Tuskegee v. Macon Co., 190 Ala., 631 ; 67 So., 394. 

Cannot levy special tax to pay indebtedness in excess of the limi- 
tation fixed by Section 224. CRear v. Sartain, 193 Ala., 275; 69 
So., 554. 

Acts 1909, page 304, directing payment to city of part of special 
road tax is void, and money paid under it may be recovered. City 
of Demopolis v. Marengo Co., 195 Ala., 214 ; 70 So., 275. 

Constltiition, Section 216. 

For limit of Birmingham 'a authority, see Ward et al, v. McDonald, 
77 So., 827. 

City compelled to levy special tax by mandamus. Johnson v. City 
of Tuscaloosa County, 146 Ala., 449 ; 42 So., 400. 

Section 45^ charter of the city of Bessemer, unconstitutional. 
City of Bessemer v. Southern B. B. Co., 157 Ala., 428 ; 48 So., 103. 
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For effect of merger of Enaley and BirmiDgham with reference to 
indebtedness, see City of Ensley v. Simpson, 166 Ala., 366 ; 52 So., 61. 

For effect on annexed territory by Birmingham, see State, ex rel., 
Sigsbee v. The City of Birmingham, 167 Ala., 651 ; 52 So., 461. 

Oonstitiitioii, Section 220. 

Difference between the terms "streets" and "roads" appears by 
comparing this section with Sections 215-223-225-227 and 228 of the 
Constitution. Board of Rev. of Jefferson Co. v. Cily of Birming- 
ham, 172 Ala., 138 ; 54 So., 757. 

This is the only limitation of the power of the Legislature over 
streets. State, ex rel., City of Mobile v. Board of R. R. Com., Mo- 
bile Co., 180 AU., 489 ; 61 So., 368. 

Constitiitloii, Section 221. 

For right to tax telegraph company and limitation of right, see 
City of Troy v. Western U. Tel. Co., 164 Ala., 482; 51 So., 523. 

Purpose or cause for adopting this section stated. City of Bir- 
mingham V. Southern Express Co., 164 Ala., 529; 51 So., 159. 

One tax may be levied by the state exclusive of oounties and towns 
when provision is made for dividing it. Ex parte, Bozeman, 183 
Ala., 91 ; 63 So., 201 ; Bozeman v. State, 7 App., 151 ; 61 So., 604. 

Section 36, Acts 1911, page 188, does not violate this section. Ex 
parte, City of Birmingham v. O'Connell, 195 Ala., 60; 70 So., 148; 
City of Birmingham v. O'ConneU. 13 App., 570; 68 So., 586. 

Constitution, Section 222. 

Form of ballot. General Acta, 1913, page 59, not unconstitutional. 
Howard v. Town of East Lake et al., 155 Ala., 525; 46 So., 754. 

Failure to use the form of ballot prescribed ia fatal. Coleman v. 
Town of Eutaw et al., 157 Ala., 327 ; 47 So., 703. 

Issuing interest-bearing warrants by county not prohibited, when. 
Talley et al. v. Com. Court of Jackson Co., 175 Ala., 645 j 39 So., 167, 

Form of ballot examined and held sufficient. Realty InvestJuent 
Co. V. City of Mobile, 181 Ala., 184; 61 So., 248. 

Thompson v. Court of County Com. 184 Ala., 28 ; 63 So., 87. 

Interest-bearing county warrants for public building not bonds. 
Littlejohn v. Littlejohn Co., Treasurer, 195 Ala., 614 ; 71 So., 448. 

Ballot for municipal school bond issue held sufBcient though not 
exactly proper form. Dent et al. t. City of Eufaula et al., 74 So., 
369. 

ConstitutioD, Section 223. 

Authorized courts to inquire into value of improvements. Pro- 
cedure discussed. Horton v. Town of Avondale, 147 Ala., 458 ; 41 
So., 934. 

The statutes exempting certain property from taxation does not 
apply in these eases. City of Huntsville v. Madison Co., 166 Ala., 
389; 52 So., 326. 

Not necessarily based solely on the increased value of the land. 
Rule governing, stated. City of Decatur v. Brock, 170 Ala., 149; 
54 So., 209 ; Duke v. City of Anniston, 5 App., 348 ; 60 So., 447 ; Ex 
parte, Hill City of Tuscaloosa v. Hill, 194 Ala., 559 ; 69 So., 598 ; Ex 
parte, 194 Ala., 569 ; 69 So., 629. 

Finding of board and assessment held s bar to suit for damages 
for changing grade. City of Huntaville v. Goodenrath, 13 App., 
579; 68 So., 676. 

Appeal from assessment must be from each individual lot. De- 
catur Land Co. v. City of New Decatur, 73 So., 509. 
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Oomttitntion, Sectton 224. 

Contract for repair is void and cannot be enforced when made by 
county when this section violated. Moody, Judge of Probate, v. 
TerreU Hedges Co., 78 So., 639. 

Warrants for building coorthoiise is held void under this section. 
Hogan V. Com. Court of Limestone Co. et »!., 160 Ala., 544; 49 So., 
417. 

Exception only extended to cases where the Legislature, previous 
to the Constitution, had authorized bonds, and similar cases. Gun- 
ter et al. v. Hackworth, 182 Ala., 205 ; 62 So., 101. 

Applies to all indebtedness in all forms however incurred or for 
whatever purpose. Ounter v. Hackworth, 182 Ala., 205 ; 62 So., 101, 

Effect of bond, authorized but not issued before Cooatitntion on 
future indebtedness. Id. 

Does not prohibit as to current governmental expenses, but money 
cannot be borrowed for this purpose. Brown, Treasurer, v. Gay- 
Padgett Hardware Co., 188 Ala., 423; 66 So., 161. 

Connty that has reached limit cannot levy special tax under Sec- 
tion 215. Southern B. B. Co. v. Jackson Co., 189 Ala., 436 ; 66 So., 
570; O'Rear v. Sartain, 193 Ala., 275; 69 So., 554. 

In aggregating indebtedness, interest not due and bonds author- 
ized but not issued, not counted. Id. 

Means the value of the property assessed for taxation, the value 
on which the rate is imposed and not its actual or cash value. 
Smith et al. v. Austin, 76 So., 404. 

Oonitltntiott, Section 22S. 

No method of determining population provided. Federal census 
does not control. Byan v. Mayor and Councilmen of Tuscaloosa, 
155 Ala., 479 ; 46 So., 639. 

Population at date indebtedness created, governs. Id. 

ConBtitatlon, Beotion 227. 

Actual damages must be averred and proved before recovery. 
Birmingham W. L. & P. Co. v. Oden et al., 146 Ala., 496; 41 So., 129. 

An abutting owner cannot recover on account of inconvenience in 
loading and reloading caused by street railway track. Birming- 
ham W. L. & P. Co. V. Smyer, 181 Ala., 121; 61 So., 354. 

Where railroad company platted and sold lots it cannot boild 
side tracks without compensation to abutting owner. South and 
North Ala. B. B. Co. v. Davis, 185 Ala., 193; 64 So., 646. 

Oonstitatloii, Section 228. 

For right of city to contract for water for long period of time, see 
City of Bessemer v. Bessemer City Water Works, 152 Ala., 391; 
44 So., 663. 

Oonstitntion, Section 229. 

For right to make difference in taxing domestic and foreign cor- 
porations, see L. & N. R. R. Co. v. State, 78 So., 93. 

"Franchise" defined. Southern R. R. Co. v. Qreen, Probate 
Judge, 160 Ala., 396; 49 So., 404. 

Error in printed copy of Code. In the original transcript this 
■ section is under the heading "private corporation." This section 
•does not affect municipal corporations. City of Ensley v. Simpson, 
166Ala., 367;52So., 61. 
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OonBtitntioti, Section 232. 

For sufficient plea by corporatioji to raise question of venue, see 
J. I. Case Threshing Machine Co. v. McGuire, 77 So., 729. 

See notes to Sections 3642-3644 of the Code. 

Insurance company at time of filing suit not doing business in the 
State, how and where served, Lewis v. International Insurance 
Co., 73 So., 629. 

Railroad may be sued in any county in which it does business, 
for killing a cow. Southern R. R. Co. v. Qoggins, 73 So., 958. 

Sale of corporation stock is an exercise of corporate functi<m, 
and such sale by foreign corporation is "transacting business." 
Jones V. Martin, 74 So., 761. 

That part of Section 6112 of the Code that provides against sue- 
ing a corporation in a county where it does business is unconstitu- 
tional. Ex parte, Western U. Tel. Co, v. 76 So., 438. 

Oonstitation, Section 233. 

Ultra vires Act may not be ratified. Ala. Great Sou. R. E. Co. v. 
Loveman Compress Co., 72 So., 311. 

Sawmill Co. is not prohibited from employing physician to look 
after health of employees. Jackson Lumber Co. v. Tramwell, 74 
So., 469. 

Constitntion, Section 234. 

Issuing stock in violation of this section will not be enforced. 
Ming V. Clark et al, 190 Ala., 388; 67 So., 510. 

Constitntion, Section 235. 

Property owner cannot recover when damage did not exist and 
could not be ascertained at the time dam was constructed. Meharg 
V. Ala. Power Co., 78 So., 909. 

Injury to land by enlargement of work on highways and improve- 
ments provided against by this section. Birmingham B, R. R. Co. v. 
Lockwood, 150 Ala., 610; 43 So., 819. 

Abutting owner entitled to compensation whether he owns fee in 
street or not. Enterprise Lbr. Co. v. Porter and Newton, 155 Ala., 
426; 46 So., 773. 

Just compensation is pay for the land taken and damage to re- 
maining land. Dallas Co. v. Dallas, 156 Ala., 354; 47 So., 135. 

Section applies to counties though they did not have the power 
of eminent domain when Constitution adopted. Id. 

Legislature may vacate streets or empower municipality to do so 
if party not deprived of reasonable outlet. Hall et al. v. Atlanta 
B. & A. R. B. Co., 158 Ala., 271; 48 So., 365. 

Railroad may build viaduct without being liable for obHtmcting 
street. Crawford et al. v. Atlanta B. & A. R. R. Co., 158 Ala., 288 ; 48 
So., 366. 

An owner of a lot has an action against a city for cutting shade 
trees in the street. McEachin v. City of Tuscaloosa, 164 Ala., 263 ; 
51 So., 153. 

City cannot change streets without making compensation. Al- 
linder v. Bessemer C. L & L. Co., 164 Ala., 275; 51 So., 234. 

Vacating a street is in no way affected by this section. Abies v. 
Southern R. R. Co., 164 Ala., 356 ; 51 So., 327. 

The fact that a street ear track will cause an inconvenience about 
unloading goods at car line no cause for damage. Birmingham 
R. W. & P. Co. V. Smyer, 181 Ala., 121 ; 61 So., 354. 
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Sections 1361-2, 1364 and 1368 of the Code anfficiently protects 
rights tinder this section of the Constitution. 

Ex parte, Gudenrath in re city of HuntaviUe v. Gudenrath, 194 
Ala., 568; 69 So., 627. 

For rule where suit is for damage on account of back water from 
dam, see Hamilton et al. v. Ala. Power Co., 195 Ala., 439; 70 So., 
737. 

Abutting owner not ahown to be in poesesBion of the fee in a street 
where road laid a side track cannot recover for smoke, noise and 
obstruction of traffic. Sudduth v. C. of Ga. Ry. Co., 73 So., 28. 

Does not prohibit preliminary survey. Dancey et al. v. Als. 
Power Co., 73 So., 901. 

Consequent damages to person caused by decay of vegetable mat- 
ter submerged by dam involves no injury to property, etc., pro- 
tected by this section, Burnett v, Ala., Power Co., 74 So., 459. 

Damage by municipality by construction of its works, highways, 
or improvements by cutting trees that interfere with sewage sys- 
tem was an exercise of its police power and not eminent domain. 
City of Birmingham v. Graves et al., 76 So., 395. 

OonatttnUon, Section 388. 

Relates to the power of the legislature and not to power of stock- 
holders. Bemsteine et al. v. Eoplan et al., 150 Ala., 222 ; 43 So., 581. 

Directors and majority stockholders may be enjoined from sell- 
ing stock of minority stockholders. 8. & N. K. B, Co. v. Gray, 160 
Ala., 497 ; 49 So., 347. 

OosBtltutlon, Seotion 239. 

For right of telegraph company to use right of way of railroad 
Co., see Western Union Tel. Co. v. S. & N. Ala. Power Co., 184 Ala., 
66; 62 So., 788. 

Constitution, 8«cUon 340. 

Effect of this section on right to plead 20-year statute of limita- 
tions. Doe, ei dem., State Land Co. v. Factors & Traders Inc. Co., 
166Ala., 63;51So., 991. 

Statutes which only affects the form or forma of enforcing right 
does not violate this section. Hatcher v. Southern B. R. Co., 191 
Ala., 634; 68 So., 55, 

Suit for killing cow may be brought in any county where the rail- 
road does business. Southern R, B, Co, v, Goggins, 73 So., 958. 

Code Section 5159 providing for transfer of claims for injury to 
property by railroads does not violate this section. 74 So., 437. 

Constitution, Section 242. 
Sections make railways, highways, in a limited sense, but does 
not deprive them of their right of way. L. & N. B. B. Co. v. Western 
U. Tel. Co., 195 Ala., 124; 71 So., 118. 

( 
Constitution, Section 243. 
Railroad Commission may locate and compel the construction of 
depots. Railroad Com. v. Ala, Northern B. R. Co., 182 Ala., 357 ; 
62 So., 749. 

Constitution, Section 246. 
"Legislation" defined as used in this section. State, ex rel., My- 
ers v. Green, Judge, 154 Ala., 249 ; 46 So., 268. 
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OoDBtitntioii, Beotlon 250. 

Applied in Walker, Snpt. of Banks, v. Sellers, 77 So., 715. 

Holder of note collected by insolvent bank not entitled to pref- 
erence. Lmnmus Cotton Gin Co. v. Walker, Superintendent, 195 
Ala., 552; 70 So., 754. 

Interest-bearing debt cannot be set off in suit by saperintendent 
of bank. Walker, Snpt. of Bank, v. J. A. McCrary, 73 So., 342. 

This section has been eliminated by amencUnent. Harris t. 
Walker, Snpt. of Bank, 74 So., 40. 

Oonstitiitioii, Beotion 259. 

When and how paid. Frost t. The State, ex rel., Clements, 153 
Ala., 654 ; 45 So., 203 ; Shepherd v. Sartain, 185 Ala., 439 ; 64 So., 57. 

Oonstltatloii, Section 260. 
"Taxable property" as here used, defined. The State v. Birming- 
ham Southern B. B. Co., 182 Ala., 475 ; 62 So., 77. 

Oonstitiition, EI«ction 276. 
Term of four years applies to an appointment to fill a vacani^. 
Clark V. State, ex rel.. Graves, 177 Ala., 188; 59 So., 259. 

Comrtitirtioii, Section 278. 

An aid-de-camp on governor's staff cannot collect for traveling 
expenses when ordered to accompany governor to Washington to an 
inauguration. Betty v. The State, 188 Ala., 211 ; 67 So., 457. 

Conftitntioii, SmUod 279. 
Oath applies to state and not municipal offlees. State, ex reL, 
Wilkerson v. Alane, 181 Ala., 646 ; 62 So., 31. 

Ooiutitntlon, Section 280. 

Duties on one ofBce may be placed on another ofSce without vio- 
lating this section. State, ex rel., Clarke v. Carter, 174 Ala., 266 ; 56 
So., 974; State, ex rel., Vandiver v. Burke, Judge, 175 Ala., 561; 57 
So., 870. 

A man holding a federal office may be elected to a state ofBce but 
cannot qualify without resigning federal offiee. Shepherd v. Sar- 
tain, 185 Ala., 439; 64 So., 57. 

Oonstltntloii, Section 281. 

County Treasurer's salary fixed by County Commissioners, gov- 
erned by this section. Morgan Co. t. FideUty & Deposit Co., 77 
So., 233. 

Does not prevent increase or decrease of salary of state health 
officer. State v. Sanders, 187 Ala., 79 ; 65 So., 378. 

Amount of allowance for Probate Judge for duties in connection 
with public roads, cannot be changed during terms. Macon Co. v. 
Abercrombie et aL, 9 App., 147 ; 62 So., 449. 

Local Jury Act held not to violate this section, as to compensa- 
tion of County Commissioners. State, ex reL, Brandon et al. v. 
Prince et al., 74 So., 939. 
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CoDfltitntioii, Section 283. 

For legislative proeednre in passing amendments, see Jones et al. 
V. McDade, 75 So., 988. 

For regularity, etc., of an election to amend, see Harris v. Walker, 
Superintendent of Banks, 74 So., 40. 

Constitntion, Section 284. 
See notes to Section 283. 

OonstitntioB, Section 285. 
Provision as to form of ballot mandatory. Bealty Investment Co. 
V. aty of Mobile, 181 Ala., 184; 61 So., 248. 
See notes to Section 283. 



Annotations to Acts, 1907 

(NOT IN CODE) 



Acta 1907, Page 208. 
If the material offered as freight was not classifled, parties bad a 
right to contract as to the freight charges. Southern R. R. Co. v. 
Lowe, 170 Ala., 598; 54 So., 51. 

Acts 1907, Page 224. 

Unconstitutional so far aa it affects interstate eonunerce. 0. of Q. 
R. B. Co. T. QrOTesbeck and Armstrong, 175 Ala., 189 ; 57 So., 380. 

AotB 1907, Page 295. 
A notice held sufficient. City of Decatur v. Brack, 170 Ala., 149 ; 
54 So., 209. 

Acts 1907, Page 366. 
Agent or assisting friend, properly convicted as seller. Moaley 
V. State, 156 Ala., 136 ; 47 So., 193 ; Boyd v. State, 3 App., 178 ; 57 
So., 1019. 

Aete 1907, Page 402. 
This Act is a local Act, and void because not published. State, 
ex rel, Saltsman v. Weakley, 153 Ala., 648 ; 45 So., 175. 

Acts 1007, Pago 413. 

Various Acts on subject construed. Ferguson v. Com. Court Jack- 
son County, 187 Ala., 643 ; 65 So., 1028. 

This Act is constitutional. State y. McCarty, 5 App., 212; 59 
So., 645. 

Acts 1907, Page 422. 

Is constitntional. Effect on contract of failure to comply. Chat- 
tanooga Savings Bank v. 157 Ala., 502 ; 47 So., 790. 
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Acta ld07, Faga 425. 
RepeslB all former laws on subject. Tooart v. State, 173 Ala., 
453; 56 So., 211. 

Acts 1907, Page 465; Section 17. 
Is not unconstitutional. Dozier v. State, 154 Ala., 83 ; 46 So., 9. 

AotB 1907, Page 499. 

What IB and what is not a part of the Code of 1907, pointed out. 
City of Anniston v. Court of County Com,, Calhoun Co., 158 Ala., 
68 ; 48 So., 605 ; Calvin v. Wardet, 189 Ala., 198 ; 66 So., 98. 

The municipal Code is not a part of the 1907 Code proper. City 
of Birmingham v. Sou. Ex. Co., 164 AJa., 529; 51 So., 159. 

No Act passed after July 9, 1907 is affected by the Code. Far- 
mers Union Warehouse Co. v. Mcintosh, 1 App., 407 ; 56 So., 102. 

Acts 1007, Page 518. 

Certain parta of this Act are unconstitutional, the rest is constitu- 
tional. Fourment v. State, 155 Ala., 109 ; 46 So., 266. 

Acta 1907, Page 582, Act No. 2. 
Construed with Acts 1907, page 415. Acts 1909, page 187 and 
Section 770 Code. Ferguson v. Corns. Court, Jackson County, 187 
Ala., 645; 65 So., 1028. 

Aots 1907, Page 68S, Acta No. 2. 
Construed with Acts 1907, 8. S. Page 201. Long v. O'Rear, 186, 
Ala., 558; 65 So., 59. 

Acts 1907, Page 727. 
Held constitutional and construed as to doctor's prescription. 
McAUster v. State, 156 Ala., 122; 47 So., 161. 

Aota 1907, Page 744. 
This Act revises previous laws on the subject. Imperial Cotton 
Seed Oil Co. v. Shanks, 177 Ala., 522 ; 58 So., 390. 

Acts 1907, Page 790. 

Section 199, page 892, should be read as a proviso of Section 2, of 
this Act (page 791). President supersedes Mayor. Ward v. State, 
ei rel., Parker, 154 Ala., 227; 45 So., 655. 

For a general construction of thia Act, see State, ex rel., City of 
Mobile V. Board of K. R. Com. of Mobile Co., 180 Ala., 489 ; 61 So., 
368. 
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Annotations to Acts, 1907 

(a. s.) 



Aots 1907, 8. S. Page 20, SeotionB 1 and 2. 

Amended, Acts 1915, page 640. 

It waa not the purpose of this section to require the registration 
of meal sold for fertilizer. State v. Lamar, 5 App., 259 ; 59 So., 737 ; 
Imperial Cotton Seed Oil Co. v. Shanks, 177 Ala., 522; 58 So., 390; 
State V. Lamar, 178 Ala., 77 ; 59 So., 473. 

Does not extend criminal provision to cotton seed meal. State v. 
Lamar, 178 Ala., 77 ; 59 So., 473. 



Acts 1907. 8. 8. Page 28. 
Repealed, Acts 1909, page 28. 

Acts 1007, 8. 8. Page 32. 

Was not affected hy the readopting of the Code. N. A. R. R. Co. v. 
Lowery, 3 App., 511 j 57 So., 260. 

Acts 1907, 8. 8. Page 49. 

This Act is unconstitutional. State v. Smith, 162 Ala., 1 ; Ofj oo., 
364. 

Acts 1007, 8. 8. Page 60. 

Repealed, Acts 1909, page 38. 

Acts 1007, S. 8. Page 66. 

Repealed, Act* 1909, page 37. 

Held constitutional. State, ex rel., Meyer v. Green, Judge, 154 
Ala., 249; 46 So., 268. 

Acts 1907, 8. 8. Page 68, No. 2. 
A change from one precinct to another in the county does not 
require registration. Sellers v. Co. Com. Court of Geneva County, 
165 Ala., 338; 51 So., 795. 

Acts 1907, & 8. Page 68, 8ectian 4. 
Section 4 is unconstitutional. Pinklea v, Parris, 160 Ala., 230 ; 49 
So., 366. 

Acts 1007, S. 8. Page 71. 
This Act is constitutional. State, ex rel., v. Green, 154 Ala., 249 ; 
46 So., 26S. 
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For general constnictiona of this Act, aee Marks t. State, 159 Ala., 
71; 48 So., 864; State, ex rel. Colman, v. Pitts, Probate Judge, 160 
Ala., 133; 49 So., 449. 

The words "without a license" are unnecessary in a complaint, 
aewis V. State, 171 Ala., 46; 54 So., 540. 

Under an indictment charging a sale conviction may be had on 
proof of any of the related offenses specified in the statute. John- 
son V. State, 172 Ala., 424; 55 So., 226. 

An indictment that covers twelve months when the law had not 
been in effect that long is subject to demurrer. Clewia v. State, 171 
Ala., 46; 54 So., 540; Lester v. State, 8 App., 376; 62 So., 337. 

Acts 1907, 8. S. Page 77, Sections 1 to 6. 
Amended, Acts 1909, page 39. 

Acts 1907, S. S. Page 87, No. 2. 
Repealed, Acts 1909, page 37. 

Acts 1907, S. S. Page 89. 

Not unconstitutional on account of delegated authority. Whaley 
V. State, 168 Ala., 152; 52 So., 941. 

Acts 1907, 8. 8. Page 126. 
This statute does not have the effect to validate provisionB in 
contract of shipment exempting from liability. A. G. S. R. B. Co. v. 
McCleskey, 160 Ala., 630; 49 So., 433. 

Acts 1907, 8. 8. Page 179. 

Under this Act convicts are entitled to 40c per day in working out 
cost. Phillips V. State, 162 Ala., 53 ; 50 So., 326 ; Glasscock v. State, 
159 Ala., 90; 48 So., 700. 

Section of the Act is unconstitutional and the convict is entitled to 
75c per day. Bowling v. City of Troy, 173 Ala., 468; 56 So., 118; 
Boswell v. State, 1 App., 178; 56 So., 21. 

A hirer of convicts from the proper authorities can prosecute 
habeas corpus against party having convicts in custody. Huxford v. 
Brown et al., 7 App., 447 ; 62 So., 271 ; Martin v. State, 1 App., 215 ; 
Ex parte, Haley, 1 App., 528 ; 56 So., 245. 

Acts 1907, 8. 8. Page 189. 
Repealed, Acts 1909, page 63, section 38. 

Acts 1907, 8. 8. Page 191. 
Repealed, Acts 1909, page 63, section 38. 

Acts 1907, 8. 8. Page 201, No. 2. 
Where a Circuit Court clerk is ex officio clerk of the Law and 
Equity Court this Act does not give him ex oMcio fees in the latter 
court. Long v. O'Bear, 186 Ala., 558; 65 So., 59. 
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Annotations to Acts, 1909 



Acts 1900, Page 3, Seotton 2. 

Amended, Acta 1911, psge 406. 

Acts 1909, Paf^e 8. 

Does not deprive citizen of property without due process of law. 
Ib not void for denying right of trial by jury nor as legialatiYe at- 
tempt to enforce criminal law by civil action. Search and seizure 
jnatLfied. Pulton et al. v. State, 171 Ala., 572 ; 54 So., 688. 

This and the Act on page 63 enforce in all parts of the State ex- 
cept towns covered by Parks Bill. Allen et aL v. State, ez rel., Bowe, 
181 Ala., 383; 61 So., 912. 

Intent is not an ingredient. A conviction may be held for sell- 
ing cider guaranteed, etc. Beiser v. State, 9 App., 72 j 63 So., 685. 

In force in unincorporated town notwithstanding Acts 1911, pages 
26 and 249. Thomas v. State, 72 So., 769. 

Acts 1900, Page 8, Section 3. 

It is a violation of law to give whisky away. Grace v. State, 1 
App., 211; 56 So., 25. 

Is error for the Circuit Court to require the defendant to state 
whether he has been previously convicted. This is question for the 
Court after conviction. Willingham v. State, 10 App., 161 ; 64 So., 
544. 

Possession for purpose of sale is a violation. Slaten v. State, 10 
App., 185 ; 65 So., 85. 

Acta 1909, Page 8, Section 5. 
liiquor kept in a bucket in a crib may be forfeited. Wallace v. 
State, 8 App., 386 ; 62 So., 365. 

Acts 1909, Page 8, Section 7. 
Must be liberally construed. Priest v. State, 5 App., 171 ; 59 So., 
39. 

Acts 1909, Page 14, No. 1. 
Applied under facts stated in Seamans v. Blankenship et al., 73 
So., 468. 

Acts 1009, Page 29, Section 3. 
Amended, Acts 1915, page 132. 

Acts 1909, Page 32. 
Amended, Acta 1911, page 728. 

Acts 1909, Page 61. 
Repealed, Acta 1915, pages 121 and 133. 
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Aot8 1909, Page 63. 
See notes to Acta 1909, page 8. 

Acta 1909, Page 63, Section S. 
Bepealed, Acts 1915, page 37, Section i%. 

Acta 1909, Page 63, Section 4. 

Construed in ex parte, Woodward, 181 Ala., 97 ; 61 So., 295 ; Pitz- 
patrick v. State, 169 Ala., 1 ; 53 So., 1021. 

Facts held admissible to show house not used excessively as a 
dwelling. Stocks v. State, 5 App., 159 ; 59 So., 310. 

Facts held sufficient to support conviction. Kinsaul v. State, 8 
App., 421; 62 So., 990; Kirk v. State, 10 App., 216; 65 So., 195; 
Coleman v. State, 10 App., 164 ; 64 So., 529 ; Wynn v. State, 11 App., 
182; 65 So., 687; Moore v. State, 12 App., 243; 67 So., 789. 

Acta 1909, Page 63, Section B. 

Possession of drayman as evidence of possession against owner. 
Priest V. State, 5 App., 171 ; 59 So., 318. 

Delivery in blacksmith shop within statute. Wynn v. State, 11 
App., 182; 65 So., 689. 

Acts 1909, Page 63, Section 16. 
Sustained. Bell v. State, 2 App., 224 ; 57 So., 154. 

Acts 1909, Page 63, Section 18. 

Bevenue license. How proved. Baker v. State, 5 App., 156 ; 57 
So., 690. 

Acts 1909, Page 63, Section 19. 

Facts examined and held insufficient. State, ex rel., Garber v. 
Abraham, 165 Ala., 201 ; 51 So., 788. 

Must be strictly construed. State, ex rel.. Attorney General, 179 
Ala., 639; 60 So., 285. 

Acts 1909, Page 63, Section 20. 

Does not violate constitution. Pitzpatrick v. State, 169 Ala., 1; 
53 So., 1021. 

When and how citizen makes affidavit to bill. Woodward .▼. 
State, 7 App., 173; 55 So., 506. 

In re. State, ex rel.. Attorneys General, 179 Ala., 639; 60 So., 285. 

Acts 1909, Paffe 63, Section 22. 

Liquor kept in bucket in crib may be forfeited. Wallace v. State, 
8 App., 386; 62 So., 365. 

Is not criminal proceeding but proceeding in rem. Tool v. State, 
170 AU., 41 ; 54 So., 195. 

What claimant must show to be permitted to defend. Affidavit 
for search warrant held sufficient. Cheek v. State, 3 App., 646; 57 
So., 108. Not unconstitutional. Fitzpatriek v. State, 169 Ala., 1; 
53 So., 1021. 

Acts 1909, Page 63, Section 22, Subsection 6. 

Warrant must be supported by affidavit showing probable cause. 
Coleman v. State, 7 App., 424; 61 So., 20. 

D gi: zed oy VjOOQ IC 



SUPPLBMBNT TO CODE OP ALABAMA. 275 

' The isBne to be tried defined. Wallace v. State, 8 App., 386 ; 62 
So., 365. 

Affidavit for search warrant set out and held good. Salley v. 
State, 9 App., 62 ; 64 So., 185. 

Acts 1909, Page 63, Section 22, Subsection 7. 
Right to search as to time, defendant's conduct at search, as evi- 
dence. Patterson v. State, 8 App., 420; 62 So., 1023. 

Acts 1909, Page 63, Section 23, Snhseotion 9. 
Search warrant made returnable before Judge instead of into the 
court not void. Tool v. State, 170 Ala., 41 j 54 So., 195. 

Acts 1909, Page 63, Section 22, Subsection 12. 

Does not interfere with the right of trial by jury. Tool v. State, 
170Ala., 41;54So., 195. 

Payment of revenue license, how shown. Baker v. State, 5 App., 
156; 59 So., 690. 

Acts 1909, Page 63, Section 22, Subsection 14. 
When and how returnable. Toole v. State, 170 Ala., 41 ; 54 So., 
195. 

Acts 1909, Page 63, Sectton 221-2. 
Payment of revenue, how shown and effect. Eoden v. State, 3 
App., 199; 58 So., 72; Baker v. State, 5 App., 156; 59 So., 690; 
Stranger v. State, 5 App., 164; 59 So., 691 ; Carrson v. State, 5 App., 
177; Shivers v. State, 7 App., 110; 61 So., 467; Guatin v. State, 10 
App., 171; 65 So., 302. 

Acts 1909, Page 63, Section 24. 

Shipping prohibited liquors from wet to dry counties. Western 
E. R. of Ala., V. Capital Brewing Co., 177 Ala., 149 ; 59 So., 52. 

May ship from wet town to wet town. Southern Express Co. v. 
Brickman and Co., 187 Ala., 637 ; 65 So., 954. 

Is constitutional. Williams v. State, 179 Ala., 50 ; 60 So., 903. 

Discussed with reference to Webb law. Soutiiem Express Co. v. 
State, 188 Ala., 454; 66 So., 115. 

Upheld as to transporting on public streets. Williams v. State, 7 
App., 124; 62 So., 294; Williams v. State, 8 App., 394; 62 So., 371; 
Pappenburg v. State, 10 App., 224. 

Indictment held sufficient. Hall v. State. 12 App., 210; 67 So., 
714. 

For count sufficiently charging transporting, see Porter v. The 
State, 72 So., 776. 

One conviction can be had under each count. Barefield v. State, 
72 So., 293. 

Allegation held sufficiently certain. Bridgeforth v. The State, 74 
So., 402. 

Acts 1909, Page 63, Bectlou 28. 

See annotations to Section 18. 

Acts, 1908, Page 63, Section 28 1-2. 
Where sale was made by defendant's employee in defendant's 
store, it is not necessary to show further particulars. 5 App., 196 ; 
59 So., 366. 
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Unneceasaiy to aver the name of tbe person who got the liqaor. 
Grace v. State, 1 App., 211 ; 56 So., 25. 

If statute followed indictment good though the surplus words 
"without a license" is used. Scott v. State, 3 App., 112; 57 So., 413. 

AfBdavit held good. Fitzpatrick v^ State, 169 Ala., 1 ; 53 So., 1021. 

An amendment held proper. Martin v. State, 1 App., 215. 

Authorizes alternative averments. Defendant has a right to de- 
mand an election. Boden v. State, 3 App., 193 ; 58 So., 74. 

The form prescribed held good. Jefferson v. State, 8 App., 364; 
62 So., 313; Spingner v. State, 11 App., 296 ; 66 So., 986. 

Ads 1900, Page 63, Section 30. 

Conviction on each count is authorized. Shivers v. State, 7 App., 
110; 61 So., 467. 

0nl7 one conviction can be had under a single count. Barefield v. 
The State, 72 So., 293 ; Marang v. The State, 74 So., 862. 

Acts 1900, Page 63, Section 31. 

"Otherwise dispose of" defined and applied. Bush v. State, 12 

56 So., 25. 

Efanding whisky to one to keep while the owner goes before the 
grand jury not covered by statute. O'Brien v. State, 3 App., 173; 

57 So., 1028. 

"Otherwise dispose of defined and applied. Bush v. State, 12 
App., 260; 67 So., 847. 
See notes to Section 29^. 

AotB 1909, Page 63, Section 31 1-3. 
For evidence contemplated under this section, see Stramler v. The 
State, 74 So., 727. 

AotB 1909, Page 63, Section 32. 
■ Not unconstitutional. Alf ord v. State, 170 Ala., 178 ; 54 So., 213 ; 
Fulton V. State, 171 Ala., 572; 54 So., 688. 

What constitutes sufBcient demand for a jury. Fletcher v. State, 
11 App., 180; 65 So., 683; Wilson v. State, 10 App., 156; 64 So., 509. 
Appeal to Circuit Court governed by this section. Prazier v. 
State, 11 App., 285; 66 So., 879. 

A complaint covering many phases of the prohibition law held 
good. Ogden v. The State, 72 So., 587. 

Acts 1909, Page 63, Section 321-2. 

Competent to introduce liquors fotuid. Bell v. State, 2 App., 224; 
57 So., 154. 

Intended to prohibit the sale of beverages that look like prohib- 
ited liquors, see Dees v. State, 75 So., 645. 

Acts 1909, Page 63, Section 33. 

Aasisting friend may be convicted. Scott v. State, 3 App., 142 ; 
57 So., 413 ; Boyd v. State, 3 App., 178 ; 57 So., 1019 ; Swoop v. State, 
12App., 297;68So., 562. 

Acts 1909, Page 63, Section 33 1-2. 

That the word "saloon" was on the house not relevant when it 
had no connection with the business. Shepherd v. State, 5 App., 
17; 59 So., 333. 
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Acts 1909, Pag« 63, SectioB ST. 

Must be liberally construed. Carson v. State, 3 App., 206 ; 58 So., 

88 ; Lynn v. State, 10 App., 223 ; 65 So., 92 ; Pappenburg v. State, 10 

App., 224 J 65 So., 418; Southern Express Co. v. State, 188 Ala., 454; 

66 So., 115. 

Acts 1909, Page 100. 
The president of the City Council has a right to Tote to fill a va- 
cant ofSce. Beese v. State, ez rel., Carswell et aL, 184 Ala., 36; 62 
So., 847. 

Acts 1909, Fa^ 104, Section i. 
Bepealed, Acts 1915, page 112, Section 5. 

Acts 1909, Page 111. 

A contract to grant a rebate is void, but the company is liable to 
the beneficiary. Meridian L. Inc. Co. v. Dean, 182 Ala., 127 ; 62 So., 
90. 

Acts 1909, Page 117. 

Amended, Acts 1915, page 577. 

Procedure when child under 14 years. Mosley v. State, 1 App., 
108; 56 So., 35. 

Applies to misdemeanors and city ordinances. Hampton t. State, 
167 Ala., 73 ; 52 So., 659. 

Acts 1909, Page 120, Section 1. 
Applied in Bamett t. Mathews, 77 So., 965. 

Acts 1909, Page 124, No. 1. 
Under this Act an infant by next friend may have land sold for 
division. Tucker v. Sessions, 189 Ala., 149 ; 66 So., 79. 

Acts 1909, Page 124, No. 2. 

It Commissioners Court adjudge that requirements of statute 
have been met this is sufficient. Stephens v. State ; Court Co. Com. 
Cherokee County, 180 Ala., 531 ; 61 So., 917. 

Acts 1909, Page 126, Seotiou 2. 

Cited. Bledsoe v. City National Bank of Selma, 7 App., 195 ; 60 
So., 942. 

Acts 1909, Page 126, Section 83. 

When a payment refused and check presented to notary for pro- 
test by cashier, notary does not have to do the onnecessary thing of 
presenting to cashier for payment. Vaper v. Herring, 14 App., 455 ; 
70 So., 308. 

The maker of a note is personally liable and his endorsement will 
be preserved to complete negotiability. Hall et al v. First National 
Bank of Crossville, 72 So., 171. 

Acts 1909, Page 126, Section 3. 
For endorsement held conditional, see Peoples Bank of Mobile v. 
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Acts 1909, Page 1S8, Sections 8 and 11. 

Amended, Acts 1911, page 546. 

Acts 1909, Page 16fi, No. 2. 

Tax erroneou8l7 paid under Sabsection 26 of Section 2361 of 
Code ia recoverable. Bibgee & Fertilizer Co. v. Smith, Auditor, 186 
Ala., 552; 65 So., 37. 

Count under this section held bad, see Singer Sewing Machine 
Co. V. Teaaley, 73 So., 969. 

On presentation of certificate to County Commissioners and their 
refusal to issue warrant, mandamus will lie. Turner t. Aniuaton 
Electric & Gas Co., 75 So., 465. 

Acts 1909, Page 174, No. 1. 

Cited in County of Montgomery v. City of Montgomery, 190 Ala., 
366; 67 So., 311. 

Acts S. S. 1907, page 67 not repealed by Act readopting the Code 
nor was this Act so repealed. L. & N. B. B. Co. v. Laney, 14 App., 
287; 69 So., 993. 

Municipal inspection of liquor fee unconstitutional. Ward et al. 
V. Markstein, 72 So., 41. 

Mabes no change in Local Practice Acts except as to requiring 
bills of exceptions. City of Montgomery v. Wyehe, 169 Ala., 181 ; 
53 So., 786. 

This Act diseasBed at length with reference to its effect on pro- 
hibition legislation. Fulton et al. v. State, 171 Ala., 572; 54 So., 688. 

See also Board of Rev. of Jefferson Co. v. State, ex rel.. City of 
Birmingham, 172 Ala., 138; 54 So., 757. 

This Act adopts Code and makes exceptions which modify Section 
10 of printed Code. State v. Lamar, 178 Ala., 77 ; 59 So., 473. 

This Act with Acts 1909, page 188, effect a repeal of Section 1471 
of Code. Calvin v. Ward et al., 189 Ala., 198 ; 66 So., 98. 

Aoti 1909, Page 176. 
For example of ordinance held legal, see Leeks et al. v. Meek, et 
al., 74 So., 31. 

Act! 1909, Page 183, Section 6. 
Reputation admissible, when. Thomhill v. The State, 14 App., 
647; 72 So., 297. 

Acts 1909, Page 187. 

Does not affeet Section 770 of Code. State v. McCarty, 5 App., 
212; 59 So., 543. 

Construed with Act 1909, page 415, Acta 1907, page 583 and Sec- 
tion 770 of Code. Ferguson v. Com. Court of Jackson Co., 187 Ala., 
645; 65 So., 1028. 

Unconstitutional. Hill t. Cammeron et al., 194 Ala., 376 ; 69 So., 
636. 

Acts 1909, Page 188. 
Section 4121 of Code. Colvin t. Ward et al., 189 Ala., 198 ; 66 So., 
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Acts 1909, Paffo 188, Section 11. 

Amended, Acts 1915, page 110. 

Acts 1909, Page 188, Seetioiu 2 and 21. 

Does not authorize bonds for purposes not mentioned in the- Act. 
Colvin V. Ward, 189 Ala., 198; 66 So., 98. 

For ballot, advertisement, and ordinance held sufficient, see Dent 
et aL, T. City of Bufaula et al., 74 So., 369. 

Acta 1909, Page 210. 
A passenger cannot maintain an action at common law for ex- 
eessive rates. Bemedy is through railroad commission. Adams t. 
C. of 6a. R. B. Co., 73 So., 650. 

Acts 1900, Page 212. 

Bules for weighing the evidence in such cases by the Supreme 
Court pointed out. Qodau v. State, 179 Ala., 27 ; 60 So,, 908 ; Adams 
V. State, 181 Ala., 58; 61 So., 352; McLain v. State, 182 Ala., 67; 
62 So., 2|1. 

Acts 1909, Page 213. 

Summary proceedings will not lie to force the payment of these 
feea. Tucker v. Gillespie, 169 Ala., 491 ; 53 So., 909. 

Effect of Act in general constmed with Acts 1911, page 200. 
Blake v. State, 178 Ala., «)7; 59 So., 623. 

Acts 1909, Page 214, Sectioiis 1, 6, 7, 12, 13, 16 and 18. 

Amended, Acts 1915, page 848. 

Acts 1909, Page 230, No. 2. 

Amended, Acta 1915, page 203. 

Acts 1009, Page 237. 
Bight to provide for inspection. T. C. Wofford Oil Co. v. Burgin, 
11 App., 477; 66 So., 391. 

Acta 1909, Page 247. 

Qinner cannot charge different price for ginning for those who 
sell seed to him and t£ose who do not. Tallahassee Oil and Ferti- 
lizer Go. v. H. S. & J. HoUoway, 76 So., 434. 

Acts 1909, Page 2B0. 
Repealed, Acts 1911, Page 627. 

Acta 1809, Page 260, No. 2, Section 1. 
Amended, Acts 1915, page 209. 

Acta 1909, Page 268. 

If pistol so attached to the person as that when he moves it will 
go with him, thia is carrying whether he moves or not. Thomas v. 
State, 9 App., 67 ; 64 So., 192. 

Bat see Johnson v. State, 11 App., 301 ; 66 So., 875. 

Does not authorize a police officer to carry a pistol concealed. 
Johnson v. The State, 75 So., 278. 

For defense of apprehended danger, see Id. 
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Acts 1909, Page 268, Sflction 2. 

Is constitational. Lewis v. State, 3 App., 138 ; 58 So., 57 ; 58 So., 53. 

An enclosure where a building is being constructed is an unlaw- 
ful place to carry a pistol. Bell v. State, 11 App., 214; 65 So., 688. 

It is unlawful to carry s pistol on a private roadway open to the 
public. Id. 

Only prohibits the carrying on other people's premises, does not 
prohibit on public roads, etc. Isaiah v. State, 176 Ala., 27 ; 58 So., 53. 

Acta 1909, Page 263. 

Amended, Acts 1911, page 25. 

The absence of the stenographer not grounds for continuance. 
Wilson V. State, 2 App., 203 ; 56 So., 114. 

Does not affect Local Acts on same subject. Ez parte, State, ex 
rel., Letford, 75 So., 910. 

Special stenographer appointed by the Court not rendered incom- 
petent because an employee of one of the attorneys in the case. Jen- 
nings v. The State, 72 So., 690. 

Acts 1909, Page 272, Section 9. 

Repealed by Acts 1911, page 104. State v. Kolb, 78 So., 817. 

Acta 1909, Page 279, No. 2. 
Repealed, Acts 1915, page 623. 

Acta 1909, Page 280. 
Repealed, Acts 1915, page 145. 

Acta 1909, Page SOS, No. 2. 

Power of County Commissioners over streets of municipality. 
Town of Eutaw v. Coleman, 189 Ala., 164; 66 So., 646. 

Construed generally. County of Montgomery v. City of Montgom- 
ery, 190 Ala., 3661 ; 67 So., 311. 

That part of Section 2 relating to special road and bridge tax is 
constitutional. State, ex rel.. City of Tuskegee v. Macon Co., 190 
Ala., 631; 67 So., 394. 

A tax for a nfacadam road is a general tax subject to apportion- 
ment between cotmty and city roads. Board of Bev. of Jefferson 
Co. V. City of Birmingham, 172 Ala., 138 ; 54 So., 757. 

It does not matter whether levy is made under this section or 
Section 1348, Code, so long as it does not exceed one-half of one 
per cent. Com. Court Calhoun Co. v. City of Anniston, 176 Ala., 
605; 58 So., 252. 

Mandamus will lie to compel the payment to the city. Com. 
Court of Tuscaloosa Co. v. State, ex rel. City of Tuscaloosa, 180 
Ala., 479; 61 So., 431. 

Acts 1909, Page SOS, No. 2, SnbdivlBion A. 

Is unconstitutional. State, ex rel., City of Tnahegee v. Macon 
County, 190 Ala., 631 ; 67 So., 394. 

Provision for payment to City one-half of the Special Road tax 
is void. City of Demopolis v. Marengo Co., 195 Ala., 214 ; 70 So., 275. 
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Acts 1909, Page 30fi. 

The title to this Aet is suMcient and it ia constitutional. Hubbard 
V. State, 172 Ala., 374; 55 So., 614. 

Defendant is entitled to 24 names to strike from but no more when 
the rest of the jurors are busy in another case. Jobe t. State, 1 
App., 112; 55 So., 430. 

Does not repeal Article 8, page 729 of Code. Patterson v. State, 
171 AU., 2; 54 So., 696. 

That number is rendered below fifty in capital ease not fatal. 
Lewis V. State, 10 App., 31 ; 64 So., 537. 

The Court's power to excuse jurors in capital cases discosaed. 
Spicer v. State, 188 Ala., 9 ; 65 So., 972. 

Acts 1909, Page 305, No. 2, Section 13. 
Amended, Acts 1911, page 623. 

Acta 1009, Page 306, Section 10. 
Commissioners having made the roll and placed them in the jury 
box, cannot withdraw a name or place in the box other names. Jury 
Com. Morgan Co. v. State, ex rel, Atty. Gen., 178 Ala., 412; 59 So., 

Acts 1909, Pag« 305, Seotion 11. 

Commission has discretion. Woodward v. State, 5 App., 202 ; 59 
So., 688; Oltear v. State, 188 Ala., 71; 66 So., 81, 

Acta 1909, Page 805, Section 13. 
Commission must empty jury box to have it refilled. Nelson Jury 
Com. V. State, ez rel., BlackweU, 182 Ala., 449 ; 62 So., 189. 

Acts 1900, Page 305, Section 16. 

See notes to Section 29. 

Jnrors may be drawn at other times than those specified. Par- 
ris v. State, 175 Ala., 1; 57 So., 857. 

Statute designates what judge shall draw, and the fact that he 
was not notified in writing not ground for plea in abatement. 
Newell V. State, 8 App., 182 ; 62 So., 968. 

Procedure when judge fails to draw jury before the 20 days 
pointed out. Mizell v. State, 184 Ala., 16 ; 63 So., 1000. 

Minute entry that the jury was drawn by the judge of the court 
sufficient. White v. The State, 72 So., 771. 

Acts 1000, Page 306, Section 16. 
Motion to quash is not the proper remedy for the premature re- 
turn of a venire by the Sheriff. Hale v. State, 10 App., 22; 64 So., 
530. 

Acts 1009, Page 306, Section 17. 
Court cannot add new members to grand jury till it is reduced be- 
low fifteen. Ex parte, Lawler, 185 Ala., 428 ; 64 So., 102. 

The absence of a juror who has been attending Court is no ground 
for quashing. Ware v. State, 12 App., 101 ; 67 So., 763. 

Acts 1909, Pag« 806, Switton 18. 

Court cannot add new members to the grand jury tiU it is re- 
duced below fifteen. Ex parte, Lawler, 185 Ala., 428 ; 64 So., 102. 

Extra grand jurors may not be drawn till the grand jury is re- 
duced below fifteen. Ex parte, Lawler, 185 Ala., 428 ; 64 So., 102, 



i-yGoot^lc 



282 SUPPLEMENT TO CODE OP ALABA1I£A. 

Organization of grand jory, number, and when increased. This is 
a leading case, and probably overmlea some other eases. Ex parte, 
Lower, 185 Ala., 428; 44 So., 102. 

Acts 1909, Pag« 306, Section 20. 

Court cannot add new members to grand jury till it has been re- 
daced below fifteen. Ex parte, Lawler, 185 Ala., 428 ; 64 So., 102. 

Distinction between drawing jurors before and after grand jury 
organized pointed out. Matbes v. State, 3 App., 7 ; 57 So., 390. 

When the Judge goes to increase the jary by drawing those within 
five miles he cannot discard any but must take them as they are 
drawn, and Section 29 has no curative effect. Pinnett v. State, 12 
App., 237; 67 So., 768. 

When there are not sufficient jurors attending for grand and 
petit juries it is not error to draw and have summoiied a sufficient 
number before organizing the grand jury. Qrandall v. State, 2 
App., 112; 56 So., 873. 

Acts 1900, Page 306, Section 33. 

That one of the grand jurors is not shown to have been drawn, it 
is waived unless question raised by plea in abatement. Grandall et 
al v. State, 2 App., 112; 56 So., 873. 

A relative of a party against whom a crime has been committed 
is not an incompetent grand juryman. CoUins t. State, 3 App., 64 ; 
58 So., 80. 

That the record does not show that the grand jury was dravm in 
the presence of the officer designated by law, cannot be raised by 
motion to quash or demur. Swain v. State, 8 App., 26 ; 62 So., 446. 

The Court has no power to allow the withdrawal of the plea of not 
guilty to file a plea in abatement under this section. Morgan v. 
State, 8 App., 172; 63 So., 21. 

Men were excused from serving on the grand jury because they 
answered that they would not indict for selling cold drinks and 
cigarettes on Sunday. This does not affect the validity of an indict- 
ment. Ex parte, Bodgers, 190 Ala., 627 ; 67 So., 253. 

If no action is shown on the trial it will be treated as waived by 
the Supreme Court. Boyd v. State, 12 App., 152; 67 So., 806. 

Motion is not the proper way to raise the question of defect in for- 
mation of the grand jury. White v. The State, 72 So., 77. 

Acts 1908, Page 300, Section 36. 
Jurors to be taken from parts of the county over which Court 
has jurisdiction. Shell v. State, 2 App., 207 ; 56 So., 39. 

Acts 1900, Page 306, SeetioB 3B. 

If the jnrors drawn and summoned for the weeks added to the 
specials drawn do not make the number fixed by the Court the 
venire is illegal and not cured by Section 29. Jackson v. State, 171 
Ala., 38; 55 So., 118. 

This section was intended to take the place of Section 7^6 of the 
Code, but was not intended to repeal Section 7572. Spivy et al, v. 
State, 172 Ala., 391; 56 So., 232. 

Notwithstanding this section some of the provisions of the Act 
in respect to drawing, Bnmmoning and empaneling juries is manda- 
tory, Zininan v. State, 186 Ala., 9 ; 65 So., 56. 

A plea alleging no fraud properly stricken. Wright v. State, 3 
App., 24; 58 So., 68. 
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That same man waa both a regular and special juror not sufficient 
to quash. Hooton v. State, 9 App., 9 ; 64 So., 200. 

AoU 1908, Fags SOS, Sectton 32. 

The absence of a jnror who has been attending Court gives no 
ground for quashing. "Ware v. State, 12 App., 101 ; 67 So., 763. 

Immaterial whether judge or court draws grand jury. Odom v. 
State, 1 App., 68. 

GhaUengea provided for in the Code not available to defendants 
in criminal cases. Odom v. State, 1 App., 68. 

The requirement to fix the number, etc., ia mandatory. Jackson 
v. State, 171 Ala., 38; 55 So., 118; Bailey v. State, 172 Ala., 418; 55 
So., 601 ; Anderson v. State, 174 AU., 11 ; 56 So., 998 ; Waldrop v. 
State, 185 Ala., 20 ; 64 So., 80 ; Zi^nan v. State, 186 Ala., 9 ; 65 So., 
56 ; Frazier v. State, 10 App., 65 ; 64 So., 653. 

It LB reversible error to not give the defendant a list of the 
venire. Gresham v. State, 1 App., 220 ; 55 So., 447. 

When more names are drawn than necessary to make the number 
fixed, error is committed. Rudolph v. State, 172 Ala., 379 ; 55. So., 
610. 

The order must include these drawn, and summoned for the week 
instead of those drawn. Harris v. State, 172 Ala., 413; 55 So., 609. 

The service must be on the defendant in person. Underwood v. 
State, 176 Ala., 17; 58 So., 389. 

A hundred men were summoned. Less than twenty qualified men 
appeared. The Court properly drew and had summoned from the 
city enough to make thirty-two. Godan v. State, 179 Ala., 27; 60 
So., 908. 

When a juror is in Court and not excused, the Court cannot refuse 
to put his name on the venire, because the clerk has made an error 
in the venire. Edgar v. The State, 183 Ala., 36 ; 62 So., 800. 

When the record does not show how many names were drawn to 
add to the regular jury, etc., a verdict cannot be sustained. Mills 
V. State, 1 App., 76; 55 So., 331. 

Practice when part of jury, in capital case is out on another ease. 
TrammeU v. State, 1 App., 83 ; 45 So., 431. 

Where more jurors were drawn than necessary to make the num- 
ber ordered, held not prejudicial to defendant. Smith v. State, 1 
App., 140; 55 So., 449. 

When defendant waives a special venire he also waives copy of 
indictment, etc. Sills v. State, 2 App., 73 ; 57 So., 89. 

While the Conrt is passing on jurora or while he is making up the 
venire for the week eittier party may object to any juror where 
cause for his challenge exists, and the Court should sustain such 
challenge made. Hemdon v. State, 2 App., 118; 56 So., 85. 

A waiver of special venire waives order for serving copy of in- 
dictment. Peacock v. State, 3 App., 22; 57 So., 1020. 

Order held to sufficiently fix the number though not naming it in 
words. Johnson v. State, 5 App., 43 ; 59 So., 708. 

When thirty-six jurors are attending Court not engaged, it is 
error to force the defendant to strike from the first twenty-four. 
Shepherd v. The State, 5 App., 178; 59 So., 333. 

Mistake in names of some of the jurors or that the list contains 
names not on the venire no ground for quashing venire. Gibbs v. 
The State, 7 App., 30; 60 So., 999. 

When as many as twenty-four jurors are available, the defendant 
may be forced to stick, though there are other jurors attending 
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Court but engaged in other cases. Wilks t. State, 7 App., 117 ; 61 
So., 475. 

When Marion S. New was in attendance under the name of Ma- 
rion S. Nero, motion to quash was properly overmled to strike this 
name. White v. The State, 8 App., 43 ; 62 So., 454. 

Order setting capital case held snfBcient. Fowler t. The State, 
8 App., 168; 63 So., 40. 

If they excuse regular jurors till there is less than fifty left to try 
a capital case, this is not ground for quashing venire. Lewis v. 
State, 10 App., 31 ; 64 So., 537. 

If the copy of the indictment shows that the indictment was found 
at a different time, from which it was foxind, it is fatal Smiley v. 
State, 11 App., 67; 65 So., 916. 

This Act did not repeal Section 7264 of the Code providing for 
the waiving of a special venire. Washington v. The State, 188 Ala., 
101; 66 So., 34. 

Special jurors must not be drawn till after the return of the 
venire for the week. Diamond v. State, 12 App., 31 j 68 So., 476. 

Where the Court excuses jurors summoned for the week and does 
not have them summoned to appear specially, it is error. Carmack 
V. The State, 191 Ala., 1; 67 So., 989. 

A motion to quash because not served on defendant properly 
overruled, because fraud in the drawing or summoning is the only 
ground for quashing. Savage v. State, 174 Ala., 94; 57 So., 469. 

Mistake in names, William S. Morgan was the name on the venire 
served on defendant; Sebean Wilson Morgan was the person who 
was summoned and appeared. This is no ground for quashing. Sav- 
age V. State, 174 Ala., 94 ; 57 So., 469. 

A mistake in the man on the venire or that it contained names of 
persons not in existence, immaterial. Perry v. State, 177 Ala., 1; 
59 So., 150. 

Is mandatory on judge to fix the number of special jurors. Wal- 
drop V. State, 185 Ala., 20; 64 So., 80. 

A failure to serve the list of jurors until just before trial is fatal. 
Haiaten v. State, 5 App., 56 ; 59 So., 361. 

Modifies Section 7840 qf the Code as to when service to be had. 
Kirby v. State, 5 App., 128; 59 So., 374. 

Does not cure the unwarranted placing of a new man in the ab- 
sence of one excused. Young v. State, 8 App., 374; 662 So., 318; 
Halley v. State, 8 App., 378 ; 62 So., 319. 

For case stating the practice in capital caae when objection raised 
to the jury, see Cain v. State, 77 So., 452. 

Mistake in names of two jurors and name of one juror not served 
on defendant, not available on motion to quash. Jones v. The State, 
74 So., 842. 

As to mistakes as grounds for continuance, see Reed v. The State, 
71So., 96;95 Ala., 671. 

If excuses, etc., reduce the jury below fifty, jury insuflScient in 
capital case. Wright v. The State, 72 So., 564. 

The provision that the Court shall fix the number of special venire 
and the defendant shall have the benefit of the number fixed is man- 
datory. Mays V. The State, 73 So.. 141. 

Acts 1900, Paffe 321, No. 2, Seotioiu 1, 8 and 9. 
Amended, Acts 1911, page 685. 

AcU 1909, Fage 3S9, Section 10. 
Is not a local law. Ex parte, Elmore, 78 So., 89. 
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Annotations to Acts. 1911 



Acta 1911, Paffo 11. 

Indictment held defective. Dix v. State, 8 App., 338; 62 So., 1007. 

Acta 1911, Page 20, Section 6. 

Repealed, Acts 1915, page 158. 

Acta 1911, Page 26. 

Bepealed, Acts 1915, page 1, Section 17. 

Prohibition law remained in force in territory outside of incor- 
porated cities and towns. Thomas v. The State, 72 So., 769. 

Aoti 1911, Page 33, No. 1, 
Plea of general issue admits possession. Wells v. Parker, 75 So., 
914. 

Acts 1911, Page 41. 
CompenBation for guarding prisoners not a fee. Stone County 
Treasurer v. State, ex rel., Holeumb, 72 So., 536. 

Acta 1911, Page 60, Section 6. 

Not void under Section 45 of the Constitution. Lovejoy v. City 
of Montgomery, 9 App., 466 ; 61 So., 600 ; 180 AU., 473 ; 61 So., 597. 

Act meets Federal "Due process" requirements. Montgomery B. 
& T. Co. V. Walker, 181 Ala., 368 ; 61 So., 951. 

Yarious sections of this Act are construed in McDavid t. Bank of 
Bay Minette et al., 193 Ala., 341 ; 69 So., 452. 

Aoti 1911, Page 60, Section 10. 
Special agent, under this section is an officer whose compensa- 
tion is not subject to garnishment. Gerald t. Walker, Supt. of 



Acta 1911, Page 60, SMtlons 1, 3, 4, 6, 6, 9, 10, 14, 16, 20, 21, 23, 26, 
26, 30, 33, 34, 36, 39, 41, 46, 46 and 49. 

Amended, Acts 1915, page 88, and Sections 31 and 32 repealed. 

Acta 1911, Page 60, Section 20. 

Loan by cashier of bank to himself illegal. Bank of Florala v. 
American N. B., 75 So., 310. 

Acta 1911, Page 88, Section 48. 

Supt. of Banks controls trust companies regardless of wh<;ther 
they are doing a banking bosLness. Montgomery Bank & Trust Co. 
T. State, 78 So., 825. 



Digitized 



b,Google 



286 SUPPLEMENT TO CODE OP ALABAMA. 

Acts 1911, Pa^ 99; 
House need not be occupied in larceny of plumbing fizturea. Mat- 
thews V. The State, 74 So., 759. 

Acts 1911, Page 84, Section 8. 
See 78, So., 903. 

Acts 1911, Page 96. 
For a discussion of the powers, jurisdiction etc., of tbe two Ap- 
pellate Conrta, see Ex parte, L. & N. B. B. Co., 176 Ala., 631 ; 58 
So., 315. 

Acts 1911, P&g« 96, B«etion 9. 
Amended, Acts 1911, page 319. 

Acts 1911, Page 96, Section 10. 
Court is bound by rulings of the Supreme Court. I. C. B. B. Co. t. 
Kilgore, 12 App., 358; 67 So., 707; Fowler v. State, 8 App., 168; 63 
So., 40. 

Acta 1911, Page 104. 
Bepeals Acts 1909, page 272, Section 9. State v. Kolb et al., 78 
So., 817. 

Court jurisdiction knows "unbolted com meal" is an unmixed 
product. Miller Grain and Corns. Co. v. I. S. F. No. 2 Co., 72 So., 368. 

Acta 1911, Page 104, Secttou S, 10 and 11. 
Amended, Acts 1915, page 767. 

Acts 1911, Page 138. 
Amended, Acts 1915, page 260. 

Aoti 1911, Page 169. 

Purpose of Acts was to relieve tax payers of the rale relative to 
Tolontary payments. Singer Sewing Machine Co. t. Teasley, 73 
So., 969. 

The State has no right to appeal from the County ComnuBsionen 
Court. State Tax Com. v. Bailey and Howard, 179 Ala., 620; 60 So., 

AcU 1911, Page 169, Section 3«f. 
Repealed, Acts 1915, page 489, Section 22. 

Acts 1911, Page 192, No. 2. 

An objection was made to the patent being introduced which was 
good at the time made. The Court held up his ruling till after this 
Act was passed, then properly overruled the objection. Brace v. 
McMillan, 175 Ala., 416 ; 57 So., 486. 

Does not vitiate Section 45 or Section 95 of Constitution. Bran- 
non V. Henry, 175 Ala., 454; 57 So., 967. 

Does not violate federal or state constitutions. State for the use 
of Aia. Hospital Inc. v. M. & 0. B. R. Co., 190 Ala., 409; 67 So., 286. 
hers, 72 So., 351. 

Acts 1911, Page 198. 

Amended, Acts 1915, page 722. 

Court cannot in the exercise of appellate jurisdiction only, reduce . 
a judgment without a motion below. C. of G. B. B. Co. T. Cham- 
bers, 72 So., 350. 
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Acti Idll, Page 199, Section 2. 

Purpose of thiB Act. Sufficient allegation of bill under the Act. 

Effect on existing rights and pending litigation. Woodlaw Realty 
& Bev. Co. v. Hawkins, 186 Ala., 234 ; 65 So., 183 ; Goulding Ferti- 
lizer Co. V. Blanehard, 178 Ala., 298; 59 So., 485. 

Acta 1911, Page 204. 

It is not special legislation. State, ex rel., GrenshaTr et al. t. 
Joseph et al., 175 Ala., 579 ; 57 So., 942. 

CommiBsion possesaes town and not state authority. State, ex rel., 
Wilksin v. Lane, 181 Ala., 646; 62 So., 31. 

AotB 1911, Page 204, Bection 6. 

City has power to abolish recorder's ofSce. Wilkinson t. City of 
Birmingham, 193 Ala., 139 ; 68 So., 999. 

Acts 1911, Page 223, Section 6. 

No county can receive from the state over half of the cost of the 

road. Spraggins v. State, ex rel., Jefferson, 183 Ala., 663 ; 63 So., 83. 

Acts 1911, Page 223, Section 7. 
Purpose of Act to promote skillful, intelligent road building. Id. 

Acts 1911, Page 223, Section 10. 
A mere contract for the work to be done will not constitute a use 
of the money. Spraggins v. State, ex rel., Jefferson County, 183 
Ala., 663; 63 So., 83. 

Acta 1911, Page 243, Section 2. 

Amended, Acts 1915, page 201. 

Acts 1911, Page 249. 
Repealed, Acts 1915, page 1, Section 17. 

Acts 1911, Page 289. 

Is not special legislation. State, ex rel., Crenshaw et al. v. Joseph 
«t al., 175 Ala., 579; 57 So., 942. 

Is not oneonstitutional. State, ex rel., Brussell v. Teasley, Judge, 
194Ala., 574;69So., 723. 

Acts 1911, Pag* 316. 
The question of belonging to tariff association is one for jury. 
Southern State Fire Insurance Co. of Birmingham t. Kronenborg, 
74 So., 63. 

Acts 1911, Page 330. 
Is not special legislation. State, ex rel., Crenshaw v, Joseph et 
al., 175Ala., 579;57So., 942. 

Section 14 of this Act is unconstitutional. Williams, Probate 
Judge, v. State, ex rel., Schwartz, 72 So., 330. 

Acta 1911, Page 330, SeotionB 4, 16 and 31a. 
Amended, Acts 1915, page 869. Section 31a ia added to the orig- 
inal Act. 
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Acta 1011, Page 330, Section 18. 

Irregnlarities which will not support a contest. Watters t. Zions, 
188 Ala., 525; 66 So., 436. 

Acte 1911, Fa^e 330, Sectioii 19. 
Publication in newspapers owned, etc. by one ol the mimieipal 
officers does not invalidate. Pierce v. City of Huntsville, 185 Ala., 
490; 64 So., 301. . 

*^ Aoti 1011, Page 370. 
"Salary" and "wages" defined and held synonymous in the Act. 
Does not apply to the monthly compensation of a bookkeeper, 
Speilberger Bros. v. Brown, 3 App., 590 ; 58 So., 75. 

Acts 1911, Page 370, Sectioii 2. 

An aBsignment for clothing is legal. Winton v. Irwin, 10 App., 
390; 64 So., 525. 

All assignment of unearned wages ontaide of the exception in this 
Act is legal Brown v. Long et al., 192 Ala., 72; 68 So., 324. 

Acts 1011, Page 390. 
Repealed, Acts 1915, page 623. 

Acts 1911, Page 4fi8, Section 8. 
Does not impose a tax on property but a charge on business, and 
does not impose an additional tax. State v. Parker, 5 App., 231 ; 59 
So., 741. 

Acts 1811, Page 468, Section 9. 

Does not interfere with interstate commerce. Non-payment of a 

tax is a misdemeanor. Mangledorf t. State, 8 App., 302 ; 62 So., 373. 

AoU 1811, Page 468, SectioB 42. 
Repealed, Acts 1915, page 145, 

Acts 1011, Page 490, Section 1. 
Amended, Acts 1915, page 209. 

Acts 1911, Page 600. 
Applies not only to employees but also to independent contract- 
org. Stith Coal Co. v. Harris, 14 App., 181, 68 So., 797. 

Acts 1011, Page 600, Section 38. 

For liability for failing to furnish props, see Stith Coal Co. v. 
Sanford, 192 Ala., 601; 68 So., 990. 

Failing to designate place of delivery defeats action for injury. 
Clark V. Choektaw Mining Co., 78 So., 372. 

Acts 1911, Page 600, Section 40. 

For case where injury was claimed through defective ventilation, 
see Segrest v. Boden Coal Co., 78 So., 756. 

Acts 1911, Page 600, Section 60. 
For case under this Section, see Alverson t. Little Cahaba Coal 
Co., 77 So., 546. 
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Acta 1911, Tage 600, Section 106, 
Violation defeats recovery for injury, when. Reynolds v. "Wood- 
ward Iron Co., 74 So., 360. 

AotB 1911, Page 600, Rule 11. 

The term "escape way defined." Robertson v. Maryland Coal 
Co., 72 So., 161. 

Acts 1911, Page 666, No. 2. 
Amended, Acts 1915, page 606. 

Acts 1911, Page 668. 

This Act is ooustitutional and repeals all local laws on the snb- 
ject. G. T. Wofford Oil Co. v. Burgin, 11 App., 477; 66 So., 931} 
ei parte, Burgin, 191 Ala., 99 ; 68 So., 49. 

Acta 1911, Page 674. 

Does not give chancery jurisdiction when Probate Court has ae- 
tually entered upon the exercise of its jurisdiction. Carpenter et al. 
V. Carpenter, 75 So., 472. 

The application of Section 2796 of Code follows a case in chancery 
notwithstanding this rule. Fulton et al. t. Eggler, 76 So., 35. 

Irregularity or lack of notice is waived if cause Bubmitted without 
objection. Norton v. Birmingham Fertilizer Co., 74 So., 97. 

Acts 1911, Page S74, Section 3. 
Amended, Acts 1915, page 738. 

The personal representative of an heir may remove. Seay v. 
Graves, 178 Ala., 131; 59 So., 469. 

Acts 1911, Page 587. 

Proper procedure indicated. Ex parte, Stephenson, 177 Ala., 384 ; 
58 So., 992; Western Union Tel. Co. v. North, 177 Ala., 319; 58 So., 
299 ; "Western Union Tel. Co. v. Dunlap, 183 Ala., 454. 

Is constitutional. Central of Georgia R. R. Co. v. Stephenson, 3 
App., 313; 57 So., 494. 

Acta 1911, Page 587, No. 2. 
Amended, Acts 1915, page 610. 

Acts 1911, Page 591, Section 2. 
Making decision of Probate Judge final as to sufficiency of peti- 
tion is within power of legislation. Troxell v. Mody, Judge of 
Probate Court, 75 So., 961. 

Acts 1911, Page 613. 
For proof required to make a case, see Purson v. The State, 76 So., 
487. 

Acta 1911, Page 626, No. 2. 
Picking blackberries on the lands of another with malicious in- 
tent, violates this section. E. J. DuPont & Co. Powder Co. v, Hyde, 
77 So., 733. 
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Acti 1911, Page 626. 
Sheriff has no right to take hail till the Court orders. Ex parte. 
Crews, 12 App., 300; 67 So., 824. 

Acta 1911, Page 632, No. 3. 

Amended, Acts 1915, page 735. 

Acts 1911, Fa^ 634. 

Is constitutional. Bazemao t. State, 7 App., 151 ; 61 So., 604. 

Acts IBll, Page 634, Seotion 4. 
A person who drives at a speed of over thirty miles per hour is 
presumed negligent. Gilbert v. Southern Bell Telephone Co., 75 
So., 314. 

Acts 1911, Page 634, Seotioii 6. 
Tag No. as evidence of ownership in suit for personal injuries. 
Patterson v. Milligan, 12 App., 324 ; 66 So., 914. 

Acta 1911, Page 634, Seotioii 7. 

Construed. Ex parte, Bozeman, 183 Ala., 91 ; 63 So., 201. 

Aeta 1911, Page 634, SeotioQ 30. 
Party authorized to pass must have car under control, and wait 
till right of way is accorded. Morris et al. v. Clark, 72 So., 305, 

Acts 1911, Page 634, Section 28. 

Does not violate constitutional provision against self-incrimina- 
tion. "Woods V. The State, 73 So., 129. 

Acta 1911, Page 634, Section 34. 

Negligence of driver imputed to occupant of anto in suit for col- 
lision with street ear. Birmingham B. L. & P. Co. t. Ayer, 192 Ala., 
593; 69 So., 56. 

This provision is unconstitutional. Birmingham-Tuscaloosa B. & 
U. Co. T, Carpenter, 194 Ala., 141 ; 69 So., 626. 

Acts. 1911, Page 661, Seotiona 6, 43, 60, 61, 62 and 63. 

Construed denying pay of expenses to inauguration of president. 
Betty V. State, 188 Ala., 211 ; 67 So., 457. 

Acts 1911, Page 690, Section 27. 
A widow of one drawing a pension under this Act is a pensioner. 
Pnrif oy. Treasurer, v. Teasley, Judge, 188 Ala., 416 ; 66 So., 6. 

Acts 1911, Page 700. 

Construed with Sections 4572, 4573 and 4579 of Code. National 
Union v. Sherry, 180 Ala., 627; 61 So., 944. 

Process, bow served. Order of Calanthea v. Armstrong, 7 App., 
378; 62 So., 269. 

Acts 1911, Page 700, Sections 6, 6, 9 and 23. 
Bight to classify members and issue policies to the classes recog- 
nized. Ellison T. District Orand Lodge No. 23, 11 App., 442 ; 66 So., 
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Act! 1911, Page 700, Section 24 
Payment cannot be compelled till certificate isaued- 78 So., 

Acts 1911, Page 728, Seotioiu 1 and 2. 
Amended, Acts 1915, page 947. Section 2 repealed. 

Acts 1911, Page 724. 
Amended, Acts 1915, page 915. 



Annotations to Acts, 1915 



Acta 191B, Page 1. 

An attempt to manufacture liquor not an offense. Uixon t. The 
State, 14 App., 11 ; 70 So., 946. 

Search and seizure of intoxicating liqaors is quasi criminal. Ed- 
munds V. The State, ex rel., Dodge, 74 So., 965. 

Acts 1916, Page 1. Section 1. 
Not nnconstitutional. State v. T. J, Mattox Cigar & Tobacco Co., 
77 So., 755. 

Acts 1916, Page 8, Section 2 1-2. 
Ig constitutional. State v. J. T. Mattox Cigar & Tobacco Co., 77 
So., 755. 

Acts 1916, Page 8, Section 3. 
Repealed, Acts 1915, page 37, Section 4i^. 

Intoxication as contributory negligence. Stewart v. Smith, 78 So., 
724. 

Acts 1916, Pftge 8, Section 4. 
For medicine containing alcohol, not included, see Humphrey v. 
State, 77 So., 82. 

Keeping beer in an outhouse prima facia evidence. Conner v. 
State, 78 So., 715 ; Jones v. City of Montgomery, 77 So., 969. 

Acts 1916, Page 8, Section 16. 
Plaintiff who seeks to obtain alcohol from railroad to mannfac- 
ture beverages, not protected. L. & N. B. R. Co. t. Farrish, 75 So., 
639. 

Acts 1916, Page 8, Section 20. 
Attorney general may appear in proceeding instituted by a citi- 
zen. State, ex rel., Hamilton, 72 So., 546. 

Acts 1916, Page 8, Section 22. 

Proceeding may be had out of beat of defendant and constable 
may execute. Edmonds v. State, ex rel., Dedge, 74 So., 965. 

Excusing defendant from testifying does not prevent proving out- 
side declaration of defendant. Phelps v. The State, 75 So., 877. 
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Aots 1916, Page 8, Section 22 1-2. 
Tax must be for time covered hj prosecution. Holt v. State, 78 
So., 815. 

ActB 1916, Pafre 8, Section 23. 
Does not apply to common carriers. State v. Pensaoola St. An- 
drews & Co. G. S. Co., 75 So., 892. 

AotB 1916, Page 8, Section 24. 
Is valid. Morgan v. The State, 74 So., 862. 

Does not apply to interstate shipment. Morgan v. State, 78 So., 
450. 

Acts 1915, Page 8, Section 29 1-2. 

For scope of offenses covered by this form, see Hancock v. The 
State, 14 App., 91; 71 So., 973; Burt v. The State, 125; 72 So., 266; 
Echols V. The State, 75 So., 814. 

Solicitor cannot inject new offense not covered by original affi- 
davit. Id. 

State cannot be required to elect between alternative averments. 
Joyner v. State, 77 So., 78. 

Acts 1916, Page 8, Section 30. 
One may be convicted nnder different counts. Morgan v. The 
, State, 74 So., 862; Pheli« v. The State, 75 So., 877. 

For evidence held competent under this section, see Dees t. The 
State, 75 So., 645. 

Act! 1916, Page 8, Section 31. 
For discussion of "device or substitute, " see State v. J. T, Mat- 
tox Cigar & Tobacco Co., 77 So., 755. 

Acts 1916, Page 8, Section 32. 

Amendment adding a different violation not permissible. Echols 
V. The State, 75 So., 814. 

Stete cannot demand jury when defendant has waived jury, Ba- 
der V. State, 77 So., 370. 

Acts 1916, Page 8, Section 32 1-2. 
For evidence competent under this Section, see Dees v. The State, 
75 So., 645. 

Acts 1916, Page 8, Section 34. 
To raise the legal presumption it is not necessary to prove that 
the defendant owned or had possession of the building. Stout v. 
The State, 72 So., 762. 

Acts 1916, Page 37. 

An advertisement that is an argument setting up the distinction 
between beer and spirituous liquors does not violate this section. 
State V. Advertiser Co., 77 So,, 758. 

Acts 1916, Page 8, Section 37. 
It is proper to enforce the law. Suits to test validity of law will 
not lie. State, ex rel., Hamilton v. Scoville, 72 So., 547. 
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Acts 1915, Pa^ 39. 

Has no application to interatate shipmentfl. Central of Ga, B. B. 
Co. V. State, 72 So., 555. 

For soffleieney of complaint, see Howard v. The State, 73 So., 559. 

Effect of claim that plaintiff's liquor belonged to someone else, Id. 

It is immaterial when, where or how liquor waa acquired. Bry- 
ant V. The State, 74 So., 747. 

Does not apply to interstate carriers. State v. Pensacola St. An- 
drews & Gulf S. S. Co., 75 So., 892. 

Acts 1916, fagt 39, Seotioii 1. 

Is value exercise of police power. Morgan t. The State, 74 So., 
862. 

For a general construction of this section, see State, ex rel.. Black, 
V. Southern Express Co., 75 So., 343. 

Acts 1910, Page 39, Seotioii 12. 

Is valid ezeroise of police power. Southern Express Co. v. Whittle, 
194 Ala., 406; 69 So., 652. 

It is immaterial that liquor was lawfully acquired before law went 
into effect. O'Bear v. The State, 72; So., 505. 

Having more than the lawful amount of liquor, is not only a vio- 
lation of law, but is also prima facie evidence that it is kept for an 
unlawful purpose. Ogles v. The State, 72 So., 598. 

For affidavit held sufficient, see Porter v. The State, 72 So., 776. 

This section is constitutional. Southern Express Co. v. Whittle, 
194 Ala., 406; 69 So., 652; Frazier v. The State, 73 So., 764. 

It is not material whether the defendant had the liquor for legal 
or illegal purpose. Oldacre v. The State, 75 So., 827. 

Acts 1916, Page 39, Section 13. 
For a practical application of this, see Crawley v. The State, 73 
So., 222. 

AotB 1916, Pat^e 39, Section 14. 
Does not excuse carriers from inspecting packages. State, ex 
rel.. Black v. Southern Express Co., et al., 75 So., 343. 

Acta 1916, Page 62, Section 2. 

Is not constitutional. State, ex rel., Brassell v. Teasley, Judge, 
194Ala., 574;69So., 723. 

Aots 1916, Page 106. 
Where a county board maintains a street from curb to curb, it 
cannot be compelled to maintain a sidewalk. State, ex rel., City of 
Birmingham v. Board of Bev., 78 So., 964. 

Acts 1916, Page 110. 

Ordinance and baUot held sufficient. Dent et al. v. City of En- 
faula et al., 74 So., 369. 

That municipality proposes to sell power, no ground for enjoin- 
ing sale of bonds. McDonald v. Ward et al, 77 So., 835. 
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Acts 1915, Pa^ 130. 
MsDilamuB will lie to compel issiiance of warrant, Turner t. Au- 
niston Electric and Oas Co., 75 So., 465. 

Aoti 1916, Page 123. 

Purpose of Act was to supersede all other Acts. Hill y. Cameron et 
al., 194 Ala., 376; 69 So., 636. 

Acts 1915, Paga iSS, Section 11. 

Amended, Acts 1915, page 341. 

Acts 1&16, Page 134, No. 8. 

Does not authorize submitting writing to jury without first snb- 
mitting to witnesses for comparison. Ejug v. State, 72 So., 552. 

AcU 1916, Page 135, No. 1. 

A decree that mortgagor may redeem and ordering a reference 
is not such a final decree as cannot be opened, etc., after thirty days. 
Sawyer et al. v. Edwards et al., 75 So., 338. 

AeU 1916, Page 163. 
Amended, Acts 1915, page 776. 

Acta 1916, Page 211. 
For a general discussion of steps necessary to amend the constitu- 
tion, see Jones et al. v. McDade, 75 So., 988. 

Acts 1916, Page 239, Seotton 14. 

Probate Judge can bind county for publishing list in only one 
paper. Deal v. Houston Co., 78 So., 809. 

Acts 1916, Page 267. 
Has no application to roads engaged in interstate commerce. Is 
constitutional. L. & N. R. R. Co. v. The State, 76 So., 505. 

AtAB 1916, Page 259, No. 21, Section 2. 

Amended, Acts 1915, page 629. 

Acts 1916, Page 264, No. 3. 

Repealed, Acts 1915, page 918. 

Acts 1916, Page 266, No. 2. 

Code Section 4648 as amended by this section or Act does not ap- 
ply to liquor search. Edmunds v.' The State, 74 So., 965. 

Acta 1916, Page 268. 
Power legally delegated. £x parte, City of Birmingham, 74 So., 
51. 

Acta 1916, Page 279. 
Does not violate Section 45 of Constitution. Smith v. The State, 
Probate Judge, 195 Ala., 107; 70 So., 905; Gwin et al. v. Gore, 73 
So., 457. 
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Modified b^ loe&l Acts 1915, page 381. 

Title is sufficiently broad. Qwin et al. v. Gore, 73 So., 457. 

Circuit Court administers equity according to the rules and prin- 
ciples of Chancery Courts. Carson et al. v. Sleigh, 78 So., 229. 

Does not change the rule against sustaining a demurrer in vaca- 
tion without giving right to amend. Davidson et aL v. Rice, 78 So., 
863. 

Acts inc, Pag^e 286, No. 2. 
Amended, Acts 1915, page 876. 

Act! 1916, Page 294, No. 2, Section 6. 
Eepealed, Acts 1915, page 623. 

Act! 1916, Pagfl 294, Section 12. 
Is a condition precedent to the right to sue. City of Birmingham 
v. Edwards, 77 So., 841. 

Acts 191B, Page 370, No, 1. 
Does not have a retrospective operation. Barrington v. Barring- 
ton, 78 So., 81. 

Acts 1916, Page 381, Section 2. 

Shows legislative intent to modify Acts 1915, page 279. State, ex 
rel., Derrick v. Hawkins, 74 So., 237. 

Acts 1916, Page 383, Section 2, SnbMOtioii 7. 

Is repealed by Section 4 of same Act. Davis v. State, ex rel,, 
Cherokee Co., 78 So., 313. 

AcU 1916, Page 386, Section 16, 

Time of payment of taxes is fixed by Section 33, E. & Q. Acts 1911, 
page 184. William, Probate Judge, v. The State, ex rel., Mobile, 
L. & N. R. R. Co., 195 Ala., 118; 71 So., 99. 

Is constitutional. L. & N. R. K. Co. v. State, 78 So., 93. Section 
4 may be unconstitutional. Id. 

Acta 1916, Page 386, Section 73. 
Earlier adjudication not binding as to value. Marre v. The State, 
76 So., 44. 

Acts 1916, Page 386, Section 77. 
Board may sit at other time. Espalia v. Mobile Co., 73 So., 761. 
But cannot collect for extra compensation. Espalia v. Mobile Co., 
76 So., 2. 

Acts 1916, Page 489. 
License tax on automobiles not transferable. Foshee v. The State, 
73 So., 685. 

Commercial reporting agency within statute. State v. Wholesale 
and Retail Credit Association, 77 So., 735. 
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Acts 1916, Page 489, No. 2, Section 17. 

Ajuended, Acts 1915, page 886. 

Acts 1916, Page 663. 

For a discusaion of the Birmiaghsm Liquor Inspection ordinance, 
see Ward et al. v. Marksetain, 72 So., 41, 

Common carriers must inspect packages to clear themaelv^ of 
criminal liability. State, ex rel., Black v. Southern Express Co. 
75 So., 343. 

For complaint held good under this Act, see Porter v. The State, 
72 So., 776. 

For a case reviewing this and other prohibitional legislations, see 
Edwards v. The State, ex rel., Dodge, 74 So., 963. 

For instruction for drawing indictment, see Holt v. State, 78 So., 
315. 

A municipal ordinance patterned after this Act ia binding. Eob- 
ertaon v. City of Montgomery, 77 So., 724. 

AcU 1916, Page 560. 
The first seetion of thia Act is unconstitutional. Board of fiev- 
enue, etc., v. State, ex rel., Roberts, 76 So., 388. 

Acts 1916, Page 673. 

This delegated authority ia valid. Windom v. State, 77 So., 963. 

County Commissioners are not confined to time and place in ex- 
ercising jurisdiction, but they must act as a body and not as in- 
dividual. Hix V. The State, 75 So., 636. 

They have power to make rules fixing punishment. Id. 

Does not repeal local road laws. Hudgens v. The State, 72 So., 
605. 

Acts 1916, Page 673, Section 13, 

The taxing of vehicles under this section is not a property, but a 
privilege tax. Wisdom v. State, 77 So., 963. 

Act! 1916, Page 677. 
Does not affect Equity jurisdiction to determine custody. Mc- 
Daniel v. Youngblood, 77 So., 674. 

Acts 1916, Page 698, No. 1. 
For automatic exceptions to be available, ruling must appear in 
record. Moran v. The State, 73 So., 748. 

Acts 1915, Page 698, No. 3. 

Does not affect Section 3684 of the Code. Central of Oa. By. Co. 
V. McQilvary, 77 So., 938. 

Acta 1916, Page 699. 

Did not repeal local Act on same subject. Hudgens v. The State, 
72 So., 605. 

Acts 1916, Page 604. 

Does not authorize suit npon money demand to uphold a personal 
judgment. Long v. Clark et al., 78 So., 832. 
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Acts 191S, Page 606, No. 1. 
Hm no effect on Rule 42 (175 Ala., xx) as to time for applying 
for certiorari. Ex parte, Mobile Ldght & B. B. Co., 75 So., 940. 

Acts 1916, Page 607, No. 2. 

For retnm held sofficient, see Florida Nuraery & T. Co, v. "Wataon, 
75 So., 875. 

Acts 1915, Page 609. 

Does not describe a caose of action or prescribe a defense, bat is 
a mle of evidence. D. B. Co. v. Donglas, 78 So., 635. 

For present practice, see Florida Nursery & T. Co. y. Wataon, 75 
So., 875. 

But see Black v. Williamson and Young, 74 So., 397. 

Acts 1916, Pag« 610. 

Appellate Court in ezercieing appellant jurisdiction only, cannot 
reduce an excessive judgment. C. of G. B. B. Co. t. Chambers, 72 
So., 351. 

For mles governing the Court in reducing verdicts, see Casaells v. 
Ala. City, G. & A. R. R. Co., 73 So., 495. 

Acts 1916, Page 623. 

Does not repeal local road law which by reference adopted the 
section here repealed. Cleveland v. State, 77 So., 930. 

For presumptions that will be indulged regarding regularity, see 
Floyd V. The State, 74 So., 752. 

Acts 1916, Page 663. 

Health officer need not be an elector of the State. 76 So., 422. 

Acts 1916, Page 706, No. 1. 

Has no application where judge did not hear the testimony. Man- 
churia S. S. Co. V. Harry G. G. Donald & Co., 77 So., 12. 

When no evidence was taken orally, no presumption indulged. 
Blair et at v. Jones et al., 78 So., 69. 

Court gives the same presumption to finding of Chancellor aa is 
given to finding of Register. Andrews et aL v. Gray, 74 So., 62; 
Everett v. Cooper, 75 So., 332. 

The mle regarding testimony does not apply when Couri; hears 
the evidence orally. Eelley et al. v. Chandler, 75 So., 973. 

Acts 1916, Page 707, No. 2. 

After expiration of term, no power to enter judgment unless term 
was prolonged by order. Ex parte. Dean, 77 So., 81. But see State, 
ex rel., Martin, Attorney General, v. Gunter, Circuit Judge, 77 So., 
443; Carson et al. v. Sleigh, 78 So., 229; Davidson et al. v. Bice, 78 
So., 862. 

Acts 1916, Page 708. 

Took effect from passage on ell cases regardless of date of triaL 
Price V. The State, 14 Ala., 89 ; 71 So., 972. 

For direction as to transcript, see Paitry v. The State, 72 So., 86. 
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Acts 191fi, Page 711. 

Appeal taken too late gives no jurisdiction, except to i 
Shivere v. Phillips-Boyd Pub. Co., 74 So., 745. 

Applies to. judgments before its enactment. Tenn. Biyer Mort- 
gage Co., 75 So., 283 ; Coker et al. v. Fountain et al., 75 So., 471. 

Applied in Waldon v. Leaoh, 78 So., 381. 

Appeals under Code Section 1399 limited by this Aot instead of 
Section 1396 of Code. City of Birmingham t. Collins, 77 So., 60. 

Adts 1915, Page 711, Section 7. 

For suflBcient entry, Bee Sherman v. The State, 72 So., 765. 

Acta 1816, Page 716. 

A ruling denying an appeal without bond cannot be reviewed by 
assignment of error. Mandamus is the remedy. Kimbell t. Cun- 
ningham Hardware Co., 78 So., 787. 

Acts 1916, Page 719. 

Appropriation is valid. State, ex rel.. Turner v. Henderson, 74 
So., 344. 

The Governor has a right to exercise his discretion in approving 
warrants. State, ex rel., Daly v. Henderson, 74 So., 951. 

S<dicitor not required to produce written authority from attorney 
general. Jonev v. The State, 75 So., 830. 

Acts 1915, Page 739, Ne. 1. 

Does not apply to trial before June 17, 1915. Montgomery L. & 
T. Co. V. Harris, 72 So., 619. 

Supreme Court cannot reduce judgment iu exercising appellate 
jurisdiction merely. C. of Qa. R. E. Co. v. Chambers, 72 So., 351. 

Does not apply to judgment rendered before Act passed. Stokes 
T. Hinton, 72 So,, 503; Watson v. The State, 72 So., 569. 

See also 73 So., 514; 73 So., 765; 73 So., 824; 73 So., 727; 74 So., 
380; 74 So., 381; 74 So., 400; 74 So., 456; 74 So., 469; 74 So., 721; 
74 So., 758; 75 So., 268; 75 So., 632; 75 So., 692; 75 So., 726; 76 So., 
476. 

Does not change the rule of presumption of correctBcas of Conrt 
ruling where witnesses were before the Court. Cole v. A, G. S. R. S. 
Co., 77 So., 719. 

Action of Court on motion for new trial cannot be reviewed with- 
out an exception. Ross v. State, 78 So., 309 ; Patterson v. Hall, 78 
So., 637 ; Bank of T. v. Elmore Fert. Co., 78 So., 648 ; Foster v. State, 
78 So., 721. 

For rules that govern the Appellate Conrt in reviewing the ac- 
tion of the lower Court on motion for new trial, see Caravella Shoe 
Co. V. Hubbard, 78 So., 892; Adams Hardware Co. v. Wimbish, 78 
So., 902. 

Acts 1916, Page 724. 

A conviction in a Recorder's Court for violating prohibition law 
is no bar in the State Court. Bell v. The State, 75 So., 181 ; Bell v. 
The State, 76 So., 1. 
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AcU 1916, Page 738, No. 2. 

Chancery is not given jnriBdiction where Probate Conrt has ac- 
tually entered upon the exercise of jurisdiction. Carpenter t. Car- 
penter, 75 So., 472. 

Irregular bill held sufficient for order of removal. Curiey et al. 
V. Bushnell, 76 So., 324. 

Aoti 1916, Page 770, No. 2. 
Is constitutional. State, ex rel, Terry v. Lanier, 72 So., 320. 
la not a local law. Wilkinson v. Stiles, Judge, 76 So., 45. 

Acts 1916, Page: 783, Seotioiu 2 and 3. 
When county conuuiasioners declare the necessity for an all 
time health ofScer, order could not be revoked. State, ex rel., Smith 
et al. v. Justice, 76 So., 425. 

Aots X915, Pag« 816. 

This Act has been applied in the following cases: 14 App., 78; 
14 App., 104; 14 App., 110; 72 So., 8; 72 So., 20; 72 So., 208; 72 So., 
214; 72 So., 291; 72 Sa, 766; 72 So., 773; 73 So., 134; 73 So., 369; 
73 So., 387 ; 73 So., 436 ; 73 So., 448 ; 73 So., 757 ; 73 So., 826 ; 74 So., 
483; 74 So., 756; 75 So., 195; 75 So., 402; 75 So., 426; 75 So., 868,etc. 

For application of this Act, see 77 So., 75, 80, 347, 350, 432, 439, 
440, 442, 445, 462, 726, 929, 934, 78 So., 321, 399, 717, 819, 850, 916. 

ActB 191D, Paga 816, Mo. 2. 

Where trial ju<^e's term expires before bill of exceptions set- 
tled, procedure pointed out. Thaeker v. City of Sebna, 77 So., 939. 

Practice as to charges stated. Mobile Light & B. Co. v. Thomas, 
78 So., 399. 

ActB 1916, Page 834. 

Where plaintiff demanded a jury, writ of enquiry mnat be had, 
notwithstanding Section 3971 of Code. Ex parte, Florada Trading 
and Nursery Co., 77 So., 391. 

Acta 1916, Page 830. 

For a statement of the proper practice under this Act see Peebles 
et al. V. Bank of Pollard, 78 So., 872. 

Acts 1916, Page 863. 
Clerks of Circuit Courts are not ex officio clerks of the County 
Courts, 77 So., 85 ; 77 So., 37. 

Acts 1916, Page 939, No. 2. 

When plaintiff demands a jury he cannot withdraw the demand 
when opposed by the defendant. Ex parte, Fla. Nursery & Trading 
Co., 77 So., 391. 

Acts 1916, Page 942, No. 2. 

Husband and wife cannot be compelled to testify against each 
other. DeBardenleben v. State, 77 So., 979. 
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Rules of Practice, Supreme Court 

For amended roles, Bee 175 Ala. and 56 So., 178 Ala., 61 So. 



Supreme Oonrt Bale 1. 

Dlnstrated in Birmingham By. L. & P. Co. v. Moore Ellis, 148 Ala., 
115; 42 So., 1024; Dickeiu v. Dickenfi, 174 Ala., 345; 56 So., 809. 

"The CoDrt erred La ovemillng the defendant's demurrers to 
amend complaint," to general. Cragg & Co. v. Pierson Lumber Co., 
169Ala., 548;53So., 803. 

Assignments may be made with typewriter. Carter y. T. C, I. & B. 
B. Co., 180 Ala., 367; 61 So., 65. 

Asaignment is in the nature of pleading. An assignment held not 
sofScient. Kimmon as Admr. t. L. & N. B. B. Co., 187 Ala., 480; 65 
So., 397. 

In proper case withdrawal of anhmiasion may be had and proper 
assignment of error allowed. Hndgina et al, v, Pickens Co., 9 App,, 
228; 62 So., 995. 

Assignmment need not be signed by council. Amerson t. Corona 
Coal Co., 194 Ala., 175; 69 So., 601. 

Supreme Oonrt Bnle 10. 

A failnre to insist on an assignment in brief construed a waiver. 
L. & N. B. B. Co. V. HoUand, 173 Ala., 675; 55 So., 1001. 

Briefs held not sufficiently specific as to assignment. Thomas t. 
Frazier Lumber Co., 4 App., 625 ; 58 So., 812 ; Gen. Accident Fire & 
Life InB. Co. v. Shields, 9 App., 215 ; 62 So., 400 ; Morton v. Clark, 
10 App., 439 ; 65 So., 408 ; Wilson v. Lewis, 11 App., 261 ; 65 So., 919 ; 
Ogbum-Griffin Gro. Co. t. Orient Inc. Co., 188 Ala., 218 ; 66 So., 434 ; 
Western U. T. Co. v. Emmerson et al., 14 App,, 247 ; 69 So., 335. 

Others than those pointed oat in brief will not be reviewed. East 
Pratt Coal Co. v. Jones, 75 So., 722. 

Sapreme Oonrt Knle 12. 

See notes to Eule 10. 

Sapreme Oonrt Bnle 16. 
For ease where motion was considered though rule not complied 
with, see Biehardson et al. v. N. N. & J. J. Powell, 74 So., 364. 

Snpreme Oenrt Bnle 24. 

Case in which failure to certify photographs prevented Court 
from reviewing refusal of general charge. City of Montgomery v. 
Stephens, 14 Ala., 275; 69 So., 970. 

Trial Court may transmit an indictment. Brown v. The State, 74 
So., 733. 
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Bapreme Court Bnle 26. 

Cited in Qreen v. Bessemer Coal & I. Co., 162 Ala., 609 ; 50 So., 
289 ; Hndgins et si. v. Perkins, 9 App., 229 ; 62 So., 995. 

For omission fatal, see Ogden v. The State, 13 App., 205 ; 68 So., 
701. 

Compliance witli this mle necessary to ^ve Appellate Conrt jn- 
risdiction. Bivers et al. t. State, 13 App., 362 ; 69 So., 3S7. 

Where no question raised on organization of Court, not necessary 
to set out organization. Keith v. The State, 72 So., 602. 

This mle as amended does not apply to transcript in equity eases. 
Richardson v. Powell, 74 So., 365. 

Supreme Oonrt Bnk 27. 

Does not authorize the omission from the record a deposition or- 
dered certified. Jefferson et al. v. Sadler et al., 155 Ala., 537; 46 
So., 967. 

Where no question raised with reference to the special venire in 
trial Court, the matter should not be in the record. Moton v. The 
State, 13 App., 43 ; 69 So., 235. 

The record must show that capital felony was set for trial special- 
ly, etc., but need not set out venire. Hardaman v. The State, 14 
App., 27; 70 So., 961. 

See Acts 1915, page 708, and Prive v. The State, 14 App., 89 ; 71 
So., 972. 

Matters to be omitted by agreement cannot be expunged from the 
record without such agreement. Hutchinson v. Palmer et aL, 147 
Ala., 517; 40 So., 339. 

Violation of rule visited with cost of appeal. Bessemer- Coal, I. & 
Land Co. v. Boak, 152 Ala., 166 ; 44 So., 627. 

Supreme Oonrt Bole 38. 

Delay in mail no excuse. In re, State, ex reL, Attorney (general, 
185 Ala., 347 ; 64 So., 310. Conrt cannot alter its decree after time 
has expired. Morrison et al. v. Formbly, 191 Ala., 104; 67 So., 668. 

Sapreme Oonrt Bnle 40. 

Notice or appearance necessary. Cleghom v. The State, 8 App., 
272; 62 So., 329. 

Supreme Oonrt Bnle 41. 

Appeal subject to dismissal if transcript not prepared and not 
filed as provided by the statutes and the rules of the Court. Powell 
V. The State, 5 App., 150; 59 So., 328. 

Delay in filing transcript ground for dismissing appeaL Williams 
V. The State, 6 So., 16; 60 So., 416; Lampley v. The State, 6 App., 
23; 60 So., 415. 

Record held filed in time and rule applied. S. S. & I. Co. v. Terry, 
191 Ala., 476; 67 So., 678; Rhodes v. Downing, 13 App., 494; 68 So.. 
788. 

Supreme Conrt Bnle 42, 
If mle not complied with cause will be dismissed. Ex parte, Mo- 
bUe Light & B. B, Co., 75 So., 940. 
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Supreme Oonrt Rule 43. 

Application for certiorari to Court of Appeals will be dismissed 
if not made within fifteen days, after final action on application for 
rehearing. Ex parte, Barlew, 181 Ala., 88 ; 61 So., 912. 

This rule is valid and not in conflict with any statute. Upshaw v. 
The State, 11 App., 310; 66 So., 821. 

Where the minutes show that an appeal was prayed and granted, 
case will not be dismissed because notice was not filed with clerk. 
Chandler v. The State, 12 App., 287 ; 68 So., 536. 
' For form of notice to clerk, see Harkey v. The State, 13 Apr»., 
203; 68 So., 699. 

Purpose of rule is to expedite appeals and failure to file will not 
work a dismissal, unless it has caused delay. Bivers v. The State, 
13 App., 362; 69 So., 387. 

Supreme Oonrt Bole 46. 

For operation of this rule see the following cases: Richardson v. 
State, 191 Ala., 21 j 68 So., 57; De Wayne v. The State, 190 Ala., 
126 ; 67 So., 414 ; Pratt et al. v. Birmingham W. L. & P. Co., 191 Ala., 
1 ; 67 So., 577 ; Henderson v. Tennessee Iron & Railroad Co., 190 Ala., 
638 ; 68 So., 151 ; Best Park Inc. Co. t. Rollins, 192 Ala., 534 ; 68 So., 
417 ; Clinton Mining Co. v. Bradford, 192 Ala., 576 ; 69 So., 4 ; Barnes 
T. Marshall, 193 Ala., 94 ; 69 So., 436 ; Reeves v. Maybrook, 193 Ala., 
614 ; 69 So., 137 ; Birmingham W. L. & P. Co. v. Broyles, 194 Ala., 
64; 69 So., 562; Lehman et al. v. Austin, 195 Ala., 244; 70 So., 653; 
Bush V. The State, 12 App., 269 ; 67 So., 847 ; Chandler v. Davenport 
et al., 12 App., 456; 68 So., 545; Brown v. The State, l3 App., 5; 68 
So., 702 ; Lewis v. The State, 13 App., 31 ; 68 So., 792 ; Burlin^on v. 
The State, 13 App,, 61; So., 319; Terry v. The State; 13 App., 115; 
69 So., 270 ; Robbins v. The State, 13 App., 167 ; 69 So., 297 ; Lacy v. 
The State, 13 App., 267; 69 So., 244; Oliver v. The State, 13 App., 
348; 69 So., 359; Harrison v. The State, 13 App., 354; 69 So., 383; 
Craw et al. v. Burtwell, 13 App., 468 ; 69 So., 382 ; Farmers Mutual 
Ins. Co. Association of Alabama v. Tankley, 13 App., 524; 69 So., 
410; Orr et al. v. Stewart, 13 App., 542 ; 69 So., 649 ; Sherold v. The 
State, 14 App., 57; 71 So., 76; MitcheU v. The State, 14 App., Ill; 
72 So., 210; Brown et al. Co. v. Matthews, 14 App., 428; 70 So., 284; 
Wilson v. Owens Horse and Mule Co., 14 App., 467 ; 70 So., 956 ; 
Dunway v. Roden, 14 App., 501; 61 So., 70; West v. Teabe et al, 14 
App., 575 ; 70 So., 557. 

On trial for illegal sale of liquor proof of prior keeping for sale 
held reversible error. Gibson v. The State, 72 So., 210. 

An error in overruling a plea of contributory negligence not 
ground for reversal where jury was properly instructed. Vance v, 
Morgan et al., 73 So., 406. 

Not reversible to refuse to give written charge where point cov- 
ered in oral charge. Jones v. The State, 74 So., 843. 

Error in pleading not reversible where the proper issue was sub- 
mitted. Clinton Mining Co. v. Bradford, 76 So., 74. 

One cannot complain of an objection to a question asked without 
showing what the witness would have testified. Malone v. The 
State, 76 So., 469. 
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Rules of Practice, Chancery Court 



Ohanceiy Oovrt Role No. 6. 
Facts lield not to disquslif; Register. State, ez rel., McKleroy v. 
Booners, 185 AU., 350; 64 So., 306. 

COuuioery Court Bole No. 8. 
Lettering will answer in place of numbering. Grubbs v. Hawes, 
173 Ala., 383; 56 So., 227. 

Ohanoery Court Rule No. 10. 

An immaterial date left blank not fatal. Bell v. Bnrkhalter, 183 
Ala., 527; 62 So., 786. 

Defect not reached by demtmrer if ominion not vital to equity of 
bill. U. S. Fidelity & Guaranty Co. v. Puttman, 183 Ala., 602 ; 62 
So., 784. 

Chanoeiy Court Rule No. 15, 

In bill by solicitor in liquor case sworn to by citizen instead of so- 
licitor, affidavit should disclose that solicitor was unwilling to make 
the affidavit. Woodward v. The State, 173 Ala., 7 ; 55 So., 506. 

Obancwy Court Rule No. 16. 

Effect of a copy of a contract attached as an exhibit to the bill 
where signature left blank. Conoly v. Harrell, 182 Ala., 243; 62 
So., 511. 

(Ruuieery Court Role No. 17. 

Parties are not made defendants when not named in prayer for 
process. Jackson et al. v. Putman et al., 180 Ala., 39 ; 60 So., 61. 

Ohanoery Court Rvls No. 19. 

In bill to dissolve corporation all stockholders should be made 
parties. Boss v. American Banana Co., 150 Ala., 268 ; 43 So., 817. 

Facts may be shown in bill that will bring case without this rule. 
Decatur Land Co. v. Robinson, 184 Ala., 322 ; 63 So., 522. 

Chancery Court Rule No. 20. 
Failure to comply with rule fatal. Conway v. Clark et al., 177 
Ala., 99 ; 58 So., 441 ; Jackson v. Putman, 180 Ala., 39 ; 60 So., 61. 

Chano«i7 Court Role No. 33. 
See roles to mle 20. 

Chancery Court Role No. 28. 

AppUed in KeUey v. GrifBn et al., 165 Ala., 309; 51 So., 789; 154 
Ala., 135 ; 45 So., 53. 

For sufficient plea setting up bar under this rule, see Crausley v. 
€rauflley, 164 Ala., 471 ; 51 So., 229. 
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Ohancer? Court Bole No. 32. 
Answer must be sworn to whether answer under oath waived or 
not. Empire Quano Co. v. Jefferson Fertilizer Co., 154 Ala., 409; 
45 So., 657. 

Ohanoery Court Bale No. 34. 
For requirements when answered waived. Prestridge t. Wallace, 
155 Ala., 540; 46 So., 970. 

Ohaiic«i7 Court Bnle No. 86. 

Procedure indicated. City of Woodlawu v. Durham, 162 Ala., 
556; 50 So., 356. 

Oluuicery Court Bnle No. 36. 
See citations under rule 35. 

Chancery Court Bnle No. 37. 

See citation under rule 30. 

Chanoary Court Bule No. 40. 

Only amendmeots authorized without notice are those applied for 
at the hearing. J. C. Houton v. Martha Jordan, 154 Ala., 428; 46 
So., 234. 

Clumoery Court Bule No. 41. 

Opportunity to amend should be given before dismissing bUl. 
Singo et al. v. Braiuard, 173 Ala., 64; 55 So., 603. 

Chancery Court Bole No. 44. 
Applies to notice of allowance of amendment. J. C. Houton v. 
Martha Jordan, 154 Ala., 428; 46 So., 234. 

Construed and applied in Smith et al. v. Lambert, 72 So., 118. 

Chancery Court Bule No. 48. 
Bnle not modified by rule in Section 3133 of Code. Vary v. 
Thompson, 168 Ala., 367 ; 52 So., 951. 

Chancery Court Bule No. 69. 

A party against whom a pro confesso taken not entitled to notice. 
Johnson v. Porterfield, 150 Ala., 532; 43 So., 228. 

Chancery Court Bnle No. 72. 

Applied in Bice et al. v. Bice, 75 So., 21. 

Chancery Court Bnle No. 74, 
Where Uiere is no consent nor notice action of the Court void. 
Thomas et al v. Davis, 72 So., 365. 

Not error to grant rehearing without notice. Cox v. Brown, 73 
So., 964. 

Chanoezy Court Bnle No. 75. 
Effect and purpose of the rule stated. Turner v. Turner, 193 Ala., 
425; 69 So., 503. 
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Ohanoery Oomt Anle No. 86. 

Applies in Prestridge v. Wallace, 155 Ala., 540 ; 46 So., 970. 

Chancery .Oonrt Btaa No. 88. 
Does not preclude an agreement as to evidence to be submitted 
O'Kelley v. Clark, 184 Ala., 391 ; 63 So., 948. 

Ohanoery Court Rule No. Oi. 

When rule not complied with Appellate Court will not review act 
-of Chancery Court. MeQuin v. Appling, 157 Ala., 309 ; 47 So., 700. 

Chanoeiy Court Btde No. 106. 

Allegation held sufficient. Shackle? t. Christopher, 180 Ala., 140: 
m So., 318. 



Rules of Practice, Circuit Court 



Circuit Court Sule No. S, 
The plea to the merit can be entered any time before default 
token. Cragg & Co. v. Pierson Lumber Co., 179 Ala., 535; 60 80., 
.838. 

Circuit Court Bule No. 10. 
Plea in abatement cannot be entered after date for pleading and 
before judgment by defeat. St. Louia & S. P. R. R. Co. v. Sutton, 
169 AU., 389; 55 So., 989. 

Circuit Court Rtile No. 12. 

Corporation defendant may file plea on dismisaal as to only resi- 
dent defendant. Engle Iron Co. r. Baughn, 147 Ala., 613; 41 So., 
-663. 

Has no application to plea in abatement filed by way of amend- 
ment. Abraham Bros. v. Southern R. B. Co., 149 Ala., 547 ; 42 So., 
837; Hudgens v. Creola Lumber Co., 164 Ala., 661; 51 So., 525. 

Plea in abatement must be entered in time for pleading. It may 
be stricken if not so entered, though judgment by default not 
taken. St. Louis & S. F. R. R. Co. v. Sutton, 169 Ala., 389 ; 55 So., 
989. 

It is within the discretion of the Conrt to strike the plea when 
not filed in time. Dupree v. Wright, 7 App., 238 ; 60 80., 997 ; Wilson 
-et al. V. Collan, 9 App., 265 ; 63 So., 27. 

Olretiit Court Bule No. 14. 
Written agreement as ground for relief in equity. Hendley v. 
'Chabert et al., 189 Ala., 258 ; 65 So., 993. 
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OiTatiit Omirt Bvle No. M. 

Showing to be given fts much weight ks testimony delivered in per- 
son. Ex parte, Birmingham R. L. & P. Co., 184 Ala., 580; 64 So., 70. 

Olrciiit Court Rule No. 18. 

Enforcing this rule is in the sound discuasioQ of the Court. Smith 
V. Bachue et al., 195 Ala., 9 ; 70 So., 261. 

Oironit Court Rule No. 22. 

Want of notice does not render order granting new trial void, and 
Court cannot at another time set such order aside. Appeal is the 
remedy. Brown v. Coleman, 1 App., 580 ; 55 So., 271. 

Circuit Court Rule No. 29. 
Confined to cases named in the rule, etc. Zimmem's Coal Co. v. 
L. & N. R. R. Co., 6 App., 475, 50 So., 598. 

Circuit Court Rule No. 80. 
Applied in Robertson v. The State, 183 Ala., 43 ; 62 So., 837. 

Oironit Court Rule No. 32. 

Bill of exceptions held sufficient but dangerously near the border 
line. Baumhauer v. Mobile Electric Supply Co., 167 Ala., 439; 52 
So., 732. 

Bill that is stenographic report will be stricken. Licas v. Mays, 
2 App., 497; 56 So., 593; Isby v. Kaigler, 6 App., 91; 60 So., 418; 
Clancy v. Tyler, 12 App., 557 ; 68 So., 522 ; Hester et al. v. Cantrell, 
169 Ala., 490; 53 So., 1009; Hughs v. The State, 11 App., 307; 66 So., 
844. 

Bill of exceptions violating this rule may be stricken without mo- 
tion. Turner v. Thompson, 192 Ala., 98 ; 68 So., 813. 

Violation visited with cost. QrassiUi Chemical Co. v. Davis, 166 
Ala., 471; 52 So., 35. 

Applies to all cases in Circuit or Inferior Courts. Lee et al. v. 
Reinford, 171 Ala., 124; 54 So., 543. 

Appellate Court will act with discretion in enforcing this rule. 
Billingsly v. N. C. & St. L. R. R., 177 Ala., 342; 58 So., 433; Higdon 
V. Warrant Warehouse Co., 10 App., 496 ; 63 So., 938. 

Circuit Court Rulo No. 83. 

Rule applied in Phillips v. The State, 170 Ala., 5 ; 54 So., Ill ; Pat- 
terson V. The State, 8 App., 420 ; 62 So., 1023. 

A specific objection waives all others. That question calls for il- 
legal, irrelevant and immaterial matter is a general object. Thomas 
V. The State, 11 App., 85 ; 65 So., 863. 

Court's ruling vrill be sustained if correct though proper grounds 
of objection not stated. Tarrant v. The State, 12 App., 172 ; 67 So., 
626. 

Unless question eaUs for clearly incompetent evidence, objection 
must be specific. Salmons et al. t. Salmons, 13 App., 510; 69 So., 
304. 
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Circuit Court Bole No. 34. 

Variance avaUable only on seasonable objections. This may be by 
unexplained requested charge. U. S. Health & Accident Ins. Co. v. 
Savage, 185 Ala., 232 ; 64 So., 340 ; Central of Ga. K. R. Co. v. Ste- 
phenson, 189 Ala., 553 ; 66 So., 495 ; City of Birmingham v. Carle, 191 
Ala., 539 ; 68 So., 22 ; Southern E. R. Co. v. Jordan, 192 Ala., 528 ; 
68 So., 418; Woodward Iron Co. v. Steel, 192 Ala., 538; 68 So., 473; 
Bickley and McClure Co. v. Porter et al., 193 Ala., 607 ; 69 So., 565 ; 
Smith Coal Co. v. Harris, 14 App., 181 ; 68 So., 797 ; Morrison et al. 
V. Clark, 14 App., 323; 70 So., 200. 

When proof affirmatively ahowB that misdemeanor was committed 
more than twelve months before the finding of the indictment, rule 
does not apply. Enlow v. The State, 72 So., 571. 

Rule is not met by statement that charge was requested on the 
grounds of variance. Carter et al.,v. Shugarman, 73 So., 119. 

Where variance of date could have been cured by amendment, 
Court will not reverse, unless point called to the attention of the 
Court. U. S. Brothers of America and Sisters of True Love v. 
KeUey, 75 So., 312. 

Where defendant was sued as an individual and proof only showed 
liability as receiver. Court should have given the charge and failure 
works reversal. Terrell v. Ross, 75 So., 466. 

Circuit Court Bnle No. 36. 

Failure to prove venire must be brought to the attention of the 
Court. Jones v. The State, 13 App., 10; 68 So., 690. 

In order to have advantage of fact that description of paper as 
alleged has not been proven, this rule most be complied with. John- 
son V. State, 13 App., 193 ; 68 So., 687. 

A variance between allegation and proof must be called to the at- 
tention of the Court under this rule. Stith Coal Co. v. Harris, 14 
App., 181 ; 68 So., 797 ; Barfield v. The State, 14 App., 638 ; 72 So., 
293. 

Does not apply to charge requested by the State to reach omitted 
evidence by the State. Thomas v. The State, 72 So., 686. 

^/^^/ ' 
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